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Questions Presented 

A. Whether the credible evidence so clearly established ab¬ 
sence of a “sudden stop” as to render plaintiff’s verdict 
without substantial support in the evidence. 

B. Whether there was prejudicial error in: 

(1) Failure to grant a new trial in view of the weight 
of the evidence on the issue of a sudden stop; 

(2) Failure to submit to the jury the issue of the plain¬ 
tiff’s contributory negligence; 

(3) Failure to declare a requested mistrial of the fe¬ 
male plaintiff’s case when it was revealed that her 
husband, the male plaintiff, had died the very morn¬ 
ing the cases were to be argued to the jury; 

(4) Unnecessarily informing the jury, to defendant’s 
prejudice, that death was the reason for abatement 
of the husband’s action. 
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CAPITAL TRANSIT COMPANY, Appellant , 

v. 

SADIE D. PLATSHON, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This appeal is from final judgment of $5000 for a broken 
arm injury following a jury verdict in favor of the plain¬ 
tiff in the United States District Court for the District of 
Columbia. Jurisdiction of this Court to hear the appeal ii 
based upon U. S. Code, Title 28, Section 1291. The com¬ 
plaint, answer and final judgment appear on pages 2, 4 
and 5, respectively, of the joint appendix. 
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Statement of Case 

Appellee, Sadie Platshon, who was plaintiff below and 
her husband, Morris Platshon, sued appellant, Capital 
Transit Company, for damages for a personal injury to her 
while a passenger upon its bus which allegedly made a negli¬ 
gent stop at Good Hope Road and 25th Street, Southeast. 
(App. 2). The alleged negligence relied upon at the trial 
was a sudden stop which was said to have caused appellee 
to be thrown forward against a pole on the bus as it reached 
her destination. (App. 9, 12). The male plaintiff died the 
morning the two claims were to have been argued to the 
jury and the trial court, declining appellant’s request for- 
a mistrial as to the widow’s case, informed the jury of the 
abatement of the husband’s action by reason of his death. 
Thereupon he jury returned a verdict in favor of the widow. 
(App. 111). This appeal is based upon the refusal of the 
trial court to direct a verdict in favor of appellant at the 
close of all the evidence, its refusal to instruct on the con¬ 
tributory negligence defense raised by appellant’s answ-er, 
failure to declare a mistrial upon the male plaintiff’s death 
the morning of the jury argument, unnecessary revelation 
to the jury of death as the reason for abatement of his 
action and abuse of discretion in denial of appellant’s mo¬ 
tion for judgment notwithstanding the verdict or for a 
new trial. 

Appellee’s case w-as predicated upon an alleged sudden 
stop virile she w-as w r alking from her seat to the front bus 
door. (App. 9). Of nine factual witnesses only appellee 
and a fellow’-passenger, one Willie Mae Long, testified to 
a sudden stop. Appellee said that approaching her stop 
was a very steep upgrade (App. 11, 31); that as the bus 
approached it she pulled the bell, got up, walked about two 
steps viien “the bus stopped and gave a sudden jerk” and 
she wras thrown about two feet against a pole behind the 
bus driver. (App. 12). She was not holding on at the 
time, and the speed of the bus had been normal, but the 
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stop was “very sudden and very violent’’ and “with a 
bang”, which was “very unusual” (App. 13). She said 
she waited a few moments, then screamed about her arm 
(App. 13) and that she neither fell nor was knocked to the 
floor (App. 14). The left arm was the injured member 
(App. 14). She described her shoes as having a “cuban 
heel” (App. 24). She never told anyone on the bus that 
there had been a “sudden stop” (App. 35); nor did she 
so claim to the police who took her to her doctor and then 
to her home (App. 47-48, 49). The police considered 
appellee “confused” and “uncertain” as to just what 
had transpired (App. 48). The history taken on admis¬ 
sion to the hospital was that the patient was * ‘ spun around 
while getting off a bus” (App. 21, 49-50). The hospital 
record would have so stated had the history been taken from 
anyone other than the patient (App. 22). 

Appellee’s sole factual witness was Willie Mae Long who 
could not clearly remember where she was sitting (App. 39- 
40), who saw appellee fall “down the steps”, and without 
relating the time of the stop to that of the fall said there 
was “just a jerk in the bus; that’s all” (App. 40). This 
witness had signed a questionnaire, dated 22 days after the 
accident, subscribed in her handwriting with “I have read 
both sides and it is true” (Defendant’s Exhibit 1, App. 
112-113), which included the following pertinent state¬ 
ments : 

Q. What was the direct cause of the accident? 
“Woman put to (sic) much weight on her left arm.” 

Q. Was the bus standing, starting, stopping or run¬ 
ning between stopping points? “standing” 

Q. Did the bus start or stop with an unusual jerk? 
“No” 

Q. Was the bus operated in an ordinary manner at 
the time of the accident? “Yes” 

Q. Was the person holding onto any part of the bus 
at time of accident? “Yes” Q. If so, what part? “the 
upright bar with her left hand.” 

Q. Where did person fall? “in the steps at the front 
door of the bus” 
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What effort, if any, to avoid the accident was made 
by bus operator? “None he could have made” 

Q. Kindly give to the best of your knowledge a full 
account of accident as witnessed by you * * *. 

“I was watching the woman who was seated on the 
long seat in front of me. She rang the bell and got 
up while the bus was stopping. The bus did not jerk 
in any way but made a very slow and smooth stop. 
After the bus stopped the woman -was still standing 
on the floor at the front door and holding onto the 
upright rod with her left hand. She then stepped 
do-wn on the first step and all of a sudden screamed. 
She caught her left shoulder with her right hand and 
fell dow T n into a seated position on the top step of 
the bus. She said her shoulder or arm was broken. 
The bus driver did not cause the -womans injuries 
and the bus did not cause her injury in any way. The 
woman caused her own injury.” 

The bus driver (App. 76) and six disinterested passen¬ 
ger witnesses testified flatly that there was no sudden stop 
of the bus (App. 51, “no signs of jar or anything”; App. 
56, “it stopped ordinarily”; App. 63, no “suddenness” 
or “violentness”; App. 66, a “natural standstill”, “posi¬ 
tively not” a sudden jerk or violent stop; App. 93, “there 
was nothing unusual”; App. 94, “very gently”). One 
witness had observed appellee, a heavy woman (App. 66), 
start towards the door in a “side-swinging” motion that 
landed her against the bar of the bus (App. 66-67). The 
witness with a vantage point directly opposite the door 
saw appellee’s “cuban” heel catch on the step as she 
stepped down (App. 55, 56, 57, 58, 59). Everyone who 
testified on the point, except appellee, recalled her having 
been on the floor of the bus (App. 14, 35; App. 40, 54, 60, 
64, 74, 77, 94). 

Appellant’s request for a directed verdict at the close of 
all the evidence was denied (App. 99-100), as was its re¬ 
quest for an instruction on contributory negligence (App. 
101). The trial had then consumed but five hours and 
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ten minutes of actual trial time (App. 8, 18, 75, 101), 
spread over one and a half days (App. 8, 101). When 
court resumed the following morning appellee’s counsel 
advised the court that the male plaintiff had died that morn¬ 
ing (App. 101). Despite appellee’s offer to pay the medical 
expenses without raising the question rather than have the 
jury informed of the husband’s death so soon before argu¬ 
ment of the widow’s case, the trial court insisted upon 
giving the reason for abatement (App. 104, 105). Appel¬ 
lant’s request for withdrawal of a juror was denied (App. 
106). The jury returned a verdict of $5000 for the female 
plaintiff (App. 111). Appellant’s motion for judgment 
notwithstanding the verdict or for a new trial was denied 
(App. 7). 


Statement of Points 

1. The Court erred in failing to grant appellant’s motion 
for a directed verdict at the close of all the evidence and in 
denying motion for judgment notwithstanding the verdict. 

2. The Court erred in refusing to instruct upon appel¬ 
lant’s defense of contributory negligence. 

3. The Court erred in denying the request that death as 
the reason for abatement of the husband’s action not be 
disclosed to the jury so soon before argument of the 
widow’s action. 

4. The Court erred in denying appellant’s request that a 
juror be withdrawn in the widow’s action by virtue of the 
sympathy-inducing effect upon the jury of her bereavement 
on that very day. 

5. The Court abused its discretion in failing to grant 
appellant’s motion for a new trial upon the grounds of (a) 
the weight of the evidence in appellant’s favor and (b) the 
prejudicial errors listed in points 2-4, supra. 
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Summary of Argument 

Appellee’s entire case was pitched upon the claim of being 
throwm by a 4 4 sudden stop ’ ’ of the bus. Such a stop was not 
established by her testimony almost- three and a half years 
after the event in view of her confusion and uncertainty at 
the scene as to what had transpired, her theory at the 
hospital of “having been spun around’’, and her failure 
to claim to bus driver, fellow passengers or police any 
sudden stop. Substantial support for the verdict is not 
furnished by the testimony of appellee’s sole factual wit¬ 
ness who did not relate 4 ‘just a jerk” to appellee’s fall, 
■who never in her own words (as distinguished from leading 
questions of appellee’s counsel) characterized the stops as 
“unusual”, and who had signed as true a statement 22 
days after the accident which said in no less than eight 
different ways that there was no sudden jerk causing appel¬ 
lee ’s fall. The testimony of appellee and her witness to¬ 
gether amounted, at most, to a “mere scintilla” which was 
insufficient to raise a jury question in view of the over¬ 
whelming “no sudden stop” testimony from six disinter¬ 
ested witnesses, the bus driver, and the powerful negative 
proof through appellee’s lack of such a claim to bus driver, 
fellow passengers, police or hospital. 

Contributory negligence was improperly kept from the 
jury in view of evidence that appellee left her seat when the 
bus was still in motion on a steep hill, that she did not 
maintain a hold on available grips, that her side-swinging 
motion landed her against a bar and that she caught her 
heel on the edge of the bus step. 

Prejudice vras inevitable, in a case turning upon a narrow 
factual issue wffiere appellee’s sw r orn word stood virtually 
alone, in informing the jury just a few minutes before the 
argument that appellee’s husband had died that very morn¬ 
ing. No logic or justice supported the unnecessary revela¬ 
tion of death as the cause of abatement when the bereaved 
widow’s case was soon to be submitted for the jury’s con¬ 
sideration. 
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The minimum post-trial relief to which appellant was 
entitled because of (1) the greater weight of the evidence 
and (2) the errors on the question of contributory negli¬ 
gence and the mishandling of the husband’s death was a 
new trial. This is particularly true in view of the fact that 
the husband’s claim had abated and would have to be retried 
anyhow, plus the fact that the entire case up to the jury 
argument had consumed only slightly more than five hours 
of trial time. 

Argument 

A. Since reasonable men could not, upon considering the 
whole evidence, have differed upon the absence of a 
negligent stop, a verdict should have been directed in¬ 
appellant’s favor.* 

Appellee’s complaint charged that her injuries were suf¬ 
fered as a result of the “negligence and carelessness of the 
operator of said bus in bringing same to a stop.” This 
somewhat general charge was clarified by the opening state¬ 
ment on behalf of appellee that the bus driver “all of a 
sudden” coming into the place for a stop “jammed on his 
air brakes with such force ’ ’ that appellee was thrown for¬ 
ward and struck her arm (App. 9). This theory was con¬ 
sistently asserted thereafter. Accordingly, the inquiry is 
whether there was substantial evidence establishing the 
negligence charged since “in the absence of a statute en¬ 
titling injured passengers to compensation” a jury’s verdict 
which “lacks substantial support” must fall. Washington , 
Marlboro & Annapolis Motor Lines v. Maske, 89 U. S. App. 
D. C. 36 (1951), 190 F. 2d 621, 622, cert, denied 342 U. S. 834 
(1951), rehearing denied 342 U. S. 895 '(1951). The inquiry 
as to “substantial evidence” is not satisfied by finding in 
the record evidence which, “when viewed in isolation” 

* What is contained in this section of the brief deals with insufficiency of 
the evidence for submission of the issue of negligence to the jury. Therefore, 
what is contained herein supports a fortiori appellant’s contention that the 
verdict was against the weight of the evidence and that the court abused its 
discretion in failing to grant appellant’s motion for a new trial. 
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might be considered substantial; but the record as a whole 
must show “more than a mere scintilla”, and must do 
“more than create a suspicion of the fact to be established/’ 
Universal Camera Cory. v. Labor Bd., 340 U. S. 474, 477, 
478, 487 (1951). Inadequacy of a scintilla of evidence to 
take a case to the jury has frequently been judicially recog¬ 
nized in this jurisdiction. Jackson v. Capital Transit Co., 
69 App. D. C. 147, 99 F. 2d 380 (1938); Kresge Co. v. 
Kenney, 66 App. D. C. 274, 86 F. 2d 651 (1936). 

Did this bus make a negligent sudden stop? Appellee 
so stated at the trial by use of the expletive expressions 
of a “sudden” jerk (App. 12) and a “violent” stop “with 
a bang” which was “very unusual” (App. 13). Moreover, 
she produced a recanting witness who of her own initiative 
stated that there was “just a jerk in the bus; that’s all” 
(App. 40), and who replied affirmatively to the use of a 
“sudden stop and jerk” question phrased by appellee’s 
counsel (App. 41). Did the testimony of these two wit¬ 
nesses, when considered on the whole record, constitute the 
necessary substantial support for the verdict? It is ear¬ 
nestly submitted that reasonable men could not have so 
considered it. 

In the first place, appellee never gave any contemporane¬ 
ous expression to the claim of a stop, sudden or otherwise, 
as the source of her injuries. Doubtless, the truth is that 
she really did not know what had transpired and a natural 
inclination to attribute one’s injuries to something (prefer¬ 
ably establishing liability) other than one’s ow T n awkward¬ 
ness and inattention accounts for her clear recollection, 
almost three and a half years after the event, of a “sudden 
and violent” stop which was “very unusual.” 

Actions at the time, rather than facile adjectives at the 
trial, furnish the worthwhile proof of whether appellee 
really experienced a sudden stop. At the time she made 
an outcry she was not near the pole behind the driver 
against which she claimed to have been thrown, but was 
over at the step where there were poles on each side (App. 
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40, 50, 59, 63, 67, 84-85, 94). Although remaining on the 
bus for some ten minutes thereafter, she made no com¬ 
plaint to fellow-passengers of a sudden stop (App. 35), 
nor did she so claim to the bus driver (App. 35, 77), nor 
to the police who were in her company at least a half-hour 
in taking her from the bus to her doctor and to her home 
(App. 48, 49). At the hospital it was she, presumably, 
who made no mention of a sudden stop in giving the his¬ 
tory that “she was spun around while getting off a bus” 
(App. 21). 

In seeking to ascertain whether appellee actually experi¬ 
enced a sudden stop it is important to note her physical 
state according to the police who found her sitting on the 
bus when they arrived (App. 47-48): 

“We inquired as to the cause of the injury, and her 
reply was a little confused. She seemed, perhaps due 
to the state of shock she was uncertain as to just what 
had transpired.” (emphasis added) 

The most charitable view of appellee’s testimony is that by 
subsequent reflection she convinced herself of a sudden 
stop to explain a fall, the cause of which, in reality, she 
never knew either at the scene, at the hospital or at the 
trial. In a like situation, plaintiff’s “relative uncertainty” 
and “prior contradictory statements” (to be likened to 
appellee’s prior silence which is equally contradictory of a 
sudden stop) have previously impelled this Court to con¬ 
clude that a passenger verdict lacked substantial support 
and required a directed verdict for defendant. Washington, 
M. & A. Motor Lines v. Maske, 89 U. S. App. D. C. 36 
(1951), 190 F. 2d 621. No reason appears for a different 
result here. 

The requisite substantial support for the verdict is not 
to be gleaned from the revised knowledge of the facts ex¬ 
pressed at the trial by the witness, Willie Mae Long. Her 
recollection at the trial was certainly “relatively uncer¬ 
tain,” and her testimony three and a half years after the 
event that there was “just a jerk in the bus; that’s all” 
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(App. 40) could hardly be accepted by reasonable men as 
more than a scintilla of evidence on the issue of a sudden 
stop in view of a statement subscribed by her shortly after 
the accident as true that (App. 112-113): 

(1) the bus did not stop with an unusual jerk; 

(2) the bus was operated in an ordinary manner; 

(3) there was no effort the bus operator could have 
made to avoid the accident; 

(4) the bus did not jerk in any way; 

(5) the bus made a very slow stop; 

(6) the bus made a smooth stop; 

(7) the bus driver did not cause the woman’s injuries; 

(8) the bus did not cause her injury in any way. 

Appellee and Willie Mae Long considered together, giv¬ 
ing their testimony all the weight traditionally accorded 
on a motion for a directed verdict, fail to produce enough 
to attain the dignity of what reasonable men could accept 
as substantial evidence. As Mr. Justice Stone said in Labor 
Board v. Columbian Co., 306 U. S. 292, 300 (1939): 

“Substantial evidence is more than a scintilla, and must 

do more than create a suspicion of the existence of 

the fact to be established.” 

A sudden stop is not established by the fact that appellee 
in some manner (by catching her heel, by side-swinging 
motion, by failure to hold on, by unnecessarily arising on 
a steep hill when brakes would have to be applied to hold 
the bus, by sheer awkwardness or inattention) suffered a 
broken arm. Thus, the testimony of a plaintiff’s physician 
that an injury must have been caused by “a lot of force” 
was held of no probative value in determining the sudden¬ 
ness or speed of a streetcar in a “sudden jerk” case. Raw- 
kins v. Pittsburgh Rys., 146 Pa. Super. 185, 22 A. 2d 73 
(1941). And in Mathieu v. Springfield St. By., 101 N. E. 
2d 358 (Mass. 1951) it was held in a sudden bus stop case 
that no inference of negligence could be drawn from the 
fact that the passenger suffered a broken hip. 
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The foregoing analysis of every scrap of evidence which 
could be culled from the record in an effort to show a sudden 


stop falls utterly when considered along with the over¬ 
whelming evidence of no sudden stop which was produced 
by appellant. Even putting aside the candid testimony of 
the bus driver because he is open to the charge of self- 
interest, there remains the unimpeached testimony of six 
disinterested passengers that there was no sudden stop at 
25th Street and Good Hope Road (App. 51, 56, 63, 66, 93, 
94). The crushing cumulative effect of this disinterested 
testimony cannot be lightly brushed aside as being mere 
subsequent retrospection for many of these passengers had 
particular reason to note the facts at the time. 

One young couple, sitting on the first cross-seat behind 
the driver, had with them two infants, one only a month 
old. As the baby’s feeding time had been passed they were 
impatiently watching the debarking passengers. Both 
parents testified flatly that there was no sudden stop (App. 
51, 63). Parents with children of such tender age would 
certainly have noticed a rough stop or a throwing of a de¬ 
barking passenger against a pole directly in front of where 
they were seated. 

The attention of a passenger seated directly behind the 
young couple was attracted to appellee as she fidgeted about 
on a long seat near him while the bus ascended the hill 
(App. 66). He noticed the “natural standstill” of the 
bus before apellee started to get off (App. 66), and saw 
as she started for the door that her “side-swinging” mo¬ 
tion “landed her up against the bar” of the bus (App. 
66, 67). 

A young woman seated, with her daughter, on the first 
long seat behind the bus driver, had a clear view of the 
front door and saw that as appellee stepped down “her 
heel caught on the step and she fell” (App. 55), despite 
the fact that there was nothing wrong with the step (App. 
55) and there was “nothing unusual” about the manner 
of the bus’ stop (App. 56). Significantly, this lady cor- 
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roborated appellee’s testimony that the heels involved were 
“cuban” heels (App. 24, 59), the incidental type of 
corroboration as damning to appellee as the Alger Hiss- 
Whittaker Chambers “ prothonotary warbler” testimony. 

B. Failure to submit the issue of appellee’s contributory 

negligence was error. 

An affirmative defense pleaded by appellant was appel¬ 
lee’s contributory negligence (App. 4). The request for 
an instruction on it received short shrift from the court 
(App. 101,106-107,110). Such an instruction was obviously 
the right of appellant in view of testimony that appellee 
unnecessarily arose from her seat near the bus door when 
approaching a stop on a steep hill (App. 11, 12, 32), that 
she was not holding on (App. 34), that her ‘‘side-swing¬ 
ing” motion as a heavy woman landed her against the bar 
(App. 66, 67), that her heel caught as she stepped down 
to get off the bus (App. 55). This Court has said that a 
passenger may be guilty of contributory negligence in leav¬ 
ing his seat under conditions such as “unusually fast” 
speed. Capital Traction Co. v. Lyon, 57 App. D. C. 396, 
370, 24 F. 2d 262, 266 (1928). The unusual condition in 
the case at bar may well have been the steep hilL Thus, 
in a case of a passenger arising before reaching a stop, the 
Michigan court in affirming a judgment n. o. v. said in 
Zawicky v. Flint Trolley Coach Co., 288 Mich. 653, 659, 286 
N. W. 115, 116 (1939): 

“A passenger has the right to remain seated until 
the bus comes to a full stop. While this is seldom done, 
if a passenger is foolhardy enough to stand up while 
the bus is in motion, she must look after her own pro¬ 
tection and hold on to bars, straps, handles, or what¬ 
ever is furnished in order to protect herself from fall¬ 
ing. She cannot put upon the carrier the burden of 
the risk she voluntarily assumed.” 
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Refusal to charge on contributory negligence was patently 
erroneous and alone necessitates the granting of a new 
trial. 

B (3) (4). Mishandling the problem of the male plaintiffs 
death constituted prejudicial error. 

The sworn testimony of appellee was opposed by vir¬ 
tually all other testimony in the case. One thing almost 
mathematically certain was that the jury would not in 
effect strike a widow in the face by rejecting her sworn 
word only six hours after death of her husband. Only so 
distinguished a jurist as the trial judge could discipline 
himself against natural sympathy in such a situation. The 
jurors, being much less self-disciplined, could hardly be ex¬ 
pected to reject sympathy for the recently bereaved widow 
and render her an additional blow under the circumstances. 
Therefore, the trial court should have: 

(a) let appellant pay the medical expenses as was of¬ 
fered rather than inform the jury of the death of 
the male plaintiff (App. 104), or 

(b) have let appellant stipulate that the expenses 
might be recovered by appellee rather than that 
mention be made of the death (App. 105), or 

(c) have informed the jury of the abatement without 
the unnecessary and sympathy-provoking reason 
as being death, when so requested by appellant 
(App. 104, 105), or 

(d) have granted the requested (App. 106) mistrial 
of appellee’s case, particularly in view of the fact 
that abatement of the male plaintiff’s case, then 
declared (App. 105), would in any event neces¬ 
sitate a retrial and the trial had consumed the rela¬ 
tively short trial time of five hours, ten minutes 
(App. 8, 18, 75, 101). 

Adoption of any of the foregoing alternatives would have 
obviated the virtually certain rendition of a sympathy-in- 
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duced verdict for a bereaved widow. On no basis other 
than sympathy can the verdict be understood in view of the 
weakness of appellee’s evidence of a sndden stop and the 
overwhelming evidence to the contrary. Post-trial relief 
should have been granted on the same considerations plus 
the patent error in failing to submit the issue of contribu¬ 
tory negligence. 


Conclusion 

Since negligence was not proved on the whole record 
upon the part of appellant by appellee, the verdict was 
against the evidence and appellant was and is entitled to 
judgment in its favor. Since there was plain error in fail¬ 
ing to submit contributory negligence to the jury and in 
the strikingly unfair handling of the problems raised by 
the male plaintiff’s death on the morning the case went to 
the jury, the minimum relief to which appellant is now en¬ 
titled is a new trial before a jury uninfluenced by consid¬ 
erations of sympathy and under a charge submitting all the 
controverted issues for determination. 

Respectfully submitted, 

Geobge D. Hobning, Jb., 

Frank F. Roberson, 

Attorneys for Appellant, 

810 Colorado Building, 
Washington, D. C. 

Hogan & Habtson, 

Of Counsel. 
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for the District of Columbia 


JOINT APPENDIX 




2 


L 

PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS 

268 Filed Feb 16 1950 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 751-50 

Sadie D. Platshon, 1910 21st Place, S. E., Washington, D. C. 

and 

Morris Platshon, 1910 21st Place, S. E., Washington, D. C. 

Plaintiffs 


vs. 

Capital Transit Corporation, a corporation, 36tli and M 
Streets, N. W., Washington, D. C., Defendants 

Complaint 

(Damages for personal injuries to passenger on bus, etc.) 

1. The claims for relief herein on behalf of the plaintiffs, 
Sadie D. Platshon and Morris Platshon, against the de¬ 
fendant, Capital Transit Company,, a corporation, are for 
amounts in excess of $3,000. and are within the jurisdiction 
of this Court. 

2. On December 31,1949, the plaintiff, Sadie D. Platshon, 
was a passenger for hire on a bus owned by the defendant, 
Capital Transit Company, a corporation, and operated by 
its agent, servant and employee on Good Hope Road, S. E., 
in the District of Columbia between 22nd and 25th Streets 
and, as a result of the negligence and carelessness of the 
operator of said bus in bringing same to a stop at 25th 
Street, she was caused to be throwm and to sustain serious 
and permanent injuries. 

3. The injuries sustained by the plaintiff, Sadie D. Plat¬ 
shon consisted of multiple, serious and permanent physical 
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injuries, and her nervous system was severely shocked and 
permanently impaired, and she suffered and will in the 
future suffer great physical and mental pain, and anguish, 
and she lost much time from ordinary domestic duties as 
a housewife, all to the damage of the plaintiff Sadie D. 
Platshon in the sum of Twenty Thousand ($20,000) 
Dollars. 

269 4. The plaintiff Morris Platshon is the husband 

of the plaintiff Sadie D. Platshon and, as a result 
of the injuries sustained by his said wife, as aforesaid, he 
incurred and will in the future incur substantial expense 
for medical treatment on account of her said injuries, and 
he lost and will in the future lose the services and society of 
his said wife, and to all the damage of the plaintiff, Morris 
Platshon, in the sum of Ten Thousand ($10,000) Dollars. 

Wherefore, the plaintiff Sadie D. Platshon demands 
judgment against the defendant in the sum of Twenty Thou¬ 
sand ($20,000) Dollars, besides costs. 

Wherefore, the plaintiff Morris Platshon demands 
judgment against the defendant in the sum of Ten Thousand 
($10,000) Dollars, besides costs. 

Newmbyer & Bress 

By David G. Bress 

Attorneys for Plaintiff 
Rust Building 
Washington, D. C. 

DEMAND FOR JURY TRIAL 

Plaintiffs demand trial by jury on all issues. 

David G. Bress 
Attorney for Plaintiff 
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270 Filed Feb 28 1950 

Answer to Complaint 

First Defense 

1. Defendant has no knowledge of any accident to Sadie 
D. Platshon on December 31, 1949, as alleged in the com¬ 
plaint However, defendant admits that on December 21, 
1948, the plaintiff, Sadie D. Platshon, while a passenger 
upon one of defendant’s buses on Good Hope Road, S.E. 
at or near the 25th Street stop in the District of Columbia, 
complained of an injured arm. 

2. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con¬ 
cerning injury and damage contained in the complaint. 

3. Defendant denies that there was any negligence in the 
operation of its bus which gave rise to any injury to the 
plaintiff, Sadie D. Platshon. The remaining allegations in 
the complaint are denied. 

Second Defense 

The injury and damage, if any, sustained by the 

271 plaintiff, Sadie D. Platshon was caused by her own 
negligence and want of due care for her own safety. 

Hogan & Hartson 
By George D. Horning, Jr. 

Frank F. Roberson 
Attorneys for Defendant 
810 Colorado Building 
Washington, D. C. 
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275 Filed May 211952 

Verdict and Judgment 

This cause having come on for hearing on the 19th day 
of May, 1952, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


James R. Larcombe 
Clarence A. Wharton 
Leon H. Zach 
Henry A. Johnson, Jr. 
Lois A. Leftwich 
Annie R. Garrett 


Melvin L. Thompson 
Albert Epstein 
Hattie Mae Hawkins 
Julia F. Rowan 
Daisy B. Bivens 
Harry J. Davis 


who, after having been duly sworn to well and truly try the 
issues between Sadie D. Platshon, plaintiff and Capital 
Transit Company, a corporation, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 21st day of May, 1952, that they find the 
issues aforesaid in favor of the plaintiff and that the money 
payable to her by the defendant by reason of the premises 
is the sum of five thousand dollars ($5,000.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of five thousand dollars 
($5,000.00) together with costs. 

Harry M. Hull, Clerk, 

By Anne W. Lyddane 
Deputy Clerk. 

By direction of 
Judge Jennings Bailey 

276 Filed May 23 1952 

Motion for Judgment N.O.V. or, in the Alternative, for 

a New Trial 

Comes now the defendant, Capital Transit Company, 
and moves the court under Rule 50 (b) to enter judgment 
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in its favor as to both plaintiffs on its motion for a directed 
verdict at the close of the evidence on the grounds: 
(1) that there was no substantial evidence of negligence to 
justify submission of the case to the jury; (2) that all the 
credible evidence so affirmatively established that defend¬ 
ant did not make a “sudden stop” that reasonable men 
could not differ thereon; (3) that the verdict was contrary 
to the evidence. 

And should its motion for judgment notwithstanding the 
verdict be denied, defendant further moves the court to 
grant a new trial as to the case of Sadie Platshon on the 
grounds (1) that the verdict was contrary to the weight of 
the evidence; (2) that the court erred in failing to grant 
defendant’s motion to declare a mistrial at defendant’s 
request when it was revealed that the male plaintiff had 
died the very morning of the jury argument; (3) that the 
court erred in denying defendant’s request that the jury 
not be informed of the reason for abatement of the male 
plaintiff’s action; (4) that since the case will have to be 
re-tried as to the Morris Platshon claim, no hardship will 
be involved in removing the likelihood that the Sadie Plat¬ 
shon verdict was motivated by sympathy rather than 
277 evidence; (5) that the court erred in denying de¬ 
fendant’s request that the question of the female 
plaintiff’s contributory negligence be submitted to the jury. 

Hogan & Hartson 

by George D. Horning, Jr. 

Frank F. Roberson 
Attorneys for Defendant 
810 Colorado Building 
Washington 5, D.C. 

• *••*•**•# 
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279 Filed Jun 23 1952 

Order Overruling Motion for New Trial Judgment N.O.V. 
or, in the Alternative, for a New Trial 

» 

Upon the coming on for hearing of the motion filed here¬ 
in by Capital Transit Company, a corp., defendant for 
Judgment N.O.V. or, in the alternative for a new trial, it is 
this 23rd of June, 1952, ordered that said motion be, and 
the same is hereby overruled. 

Harry M. Hull 
Clerk, 


By direction of 
Judge Jennings Bailey 


By Anne W. Lyddane 
Deputy Clerk. 


280 Filed Jul 23 1952 

Notice of Appeal 

Notice is hereby given this 23d day of July, 1952, that 
defendant, Capital Transit Company, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia Circuit from the judgment of this Court entered 
on the 23d day of June, 1952 in favor of plaintiff, Sadie 
Platshon against said defendant, Capital Transit Company. 

Hogan & Hartson 

by Frank F. Roberson 
Attorney for Defendant 
810 Colorado Building 
Washington, D.C. 

• •#•**•** • 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

1 May 19, 1952 

The above-entitled action came on for trial before the 
Honorable Jennings Bailey, Judge, United States District 
Court for the District of Columbia, and a jury, at 
1:30 p.m. 

3 Opening Statement on 

Behalf of the Plaintiffs 

Mr. Bress: 

*•#••••##• 

5 Mrs. Platshon, who was then a person of good 
health, approximately fifty-five to fifty-six years of 

age, had served as a yeoman in World War I, had an ex¬ 
cellent health record, never had anything wrong with her, 
got on this bus, and the bus proceeded up the hill, crossing 
23rd, 24th, if they are intersecting streets, but in any event 
got to 25th Street, and the bus stop is east of 25th Street. 
The bus had to cross 25th Street before coming to the bus 
stop where she was to alight from the bus. 

We will show that the speed of that bus going up the 
hill and in crossing 25th Street was not unusual; it was a 
normal speed. As the bus driver crossed the street and 
was pulling in to make his stop, Mrs. Platshon, who had 
already buzzed the buzzer to inform the bus driver that 
she intended to get off there, got up from her seat, from 
where she had been sitting, which was the first long seat 
on the righthand side of the bus in the front as you get 
on the bus. Walking backwards, it would be on the left. 
It is the first long seat before the seats that run 

6 perpendicular to the bus begin. She was on the 
first long seat inside the bus, sitting at the rear end 

of that seat. When she gave her signal, thereafter, as the 
bus was approaching the place where it was supposed to 
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stop, she got up from her seat, turned to her right to pro¬ 
ceed to the front of the bus. She took only a couple of 
steps, and then all of a sudden, the bus driver jammed on 
his air brakes with such force and suddenness, coming into 
the place for the stop, that Mrs. Platshon, before she could 
reach for the post which was a couple of feet in front of 
her, was thrown forward with such force, striking her arm, 
that the arm was broken in several places. 

Mrs. Platshon was so stunned by this sudden impact 
that she was virtually paralyzed for the moment, and re¬ 
gained her composure, grabbed her arm, and then said 
something to the effect, “Oh, my shoulder! Oh, my arm-” 
She was then assisted by the bus driver and another man 
over to the same long seat on which she had previously 
been sitting. 

That is the event. 




8 Mrs. Platshon remained under the care of Dr. 

Paul 0 ’Donnell for the better part of a year, and at 
the conclusion of that period, Mrs. Platshon had a crippled 
left arm and shoulder. She could not close her hand; 
except for her thumb, the four digits of her left hand were 
stiff and couldn’t be closed. She had limitation of motion 
in the elbow. Her arm could not be raised above a 
nominal amount. She could do nothing about using the 
hand to dress herself or comb her hair or to lift anything. 
Dr. O’Donnell will tell you that as of August 1949, he had 
rated her arm 50 per cent disabled permanently. 






9 Opening Statement on 

Behalf of the Defendant 


Mr. Roberson: Ladies and gentlemen, you have heard 
Mr. Bress’ outline. His entire case is pitched upon the 
proposition that the bus made a sudden stop which caused 
Mrs. Platshon to injure her arm. If, at the close of all the 
evidence in this case, you should be of the opinion that that 


♦ 
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is really what happened, of course you would want to com¬ 
pensate her for her injuries. 

All I ask in this case is that you keep an open 

10 mind until the close of all the evidence, because I 
think and I am confident that the defendant will con¬ 
vince you by the overwhelming weight of the evidence that 
there was no sudden stop in the operation of this bus. As 
Mr. Bress himself has told you, the bus came up this long 
incline. It was going at a normal rate of speed. It pulled 
across 25th Street, and the hill was still continuing. It had 
to stop over at the bus stop which -was on the side of a hill. 
He pulled up there at the normal rate of speed; he made a 
normal service stop. 

Up until that time, nothing had happened; Mrs. Platshon 
had been sitting back toward the rear of this long seat 
which parallels the side of the bus. That is the seat on 
the opposite side from the bus driver, up near the front. 
She had been seated back toward the rear of that. 

The bus came to a standstill. Mrs. Platshon got up out 
of her seat and walked up several steps to the entrance to 
the bus, turned to her right, and it was then that she fell. 
The bus was stationary all during that intervening period. 

We will show you, by disinterested testimony of the pas¬ 
sengers on that bus, and by the bus driver himself, that the 
operation of that bus had nothing whatsoever to do with 
Mrs. Platshon’s falling. We won’t undertake to show you 
why she fell, because we don’t know\ Perhaps she caught 
her heel; perhaps she turned her ankle. But we will 

11 convince you by the overwhelming weight of the 
evidence that there was no sudden stop of this bus; 

that however unfortunate the accident may have been, 
there "was no negligence in the operation of the bus which 
had anything whatsoever to do with her injuries. 

• •*•••••«• 
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Sadie D. Platshon 

• * • * * • • • • • 

Direct Examination 

By Mr. Bress: 

Q. Your full name is Sadie D. Platshon? A. Yes, sir. 

i 

12 Q. Mr. Platshon is a co-plaintiff with you in this 
case, but he is not in court. Can you tell us if Mr. 

Platshon is ill? A. Yes, sir. Two weeks ago Friday 
morning, he had a heart attack and he was taken to George¬ 
town Hospital and was brought home Thursday morning at 
ten o’clock in an ambulance and is now in bed for four 
weeks. 

Q. Mrs. Platshon, as you know, we are here in connection 
with this injury that you sustained on December 21, 1948. 
Will you tell us wTiat your general physical condition was 
immediately prior to this accident? A. Well, up until the 
time I was hurt, I was active and able to do all my house- 
work, my washing, my ironing and everything. But since 
then, I haven’t been able hardly to do anything. 

Q. Have you ever, prior to this incident, ever had a 
broken bone? A. No, sir. 

13 Q. Have you ever had any other accidents? A. 
No, sir. 

Q. On December 21,1948, about what time was it that you 
got on this bus? A. Around, I think, one-oh-five the bus 
stops there at Good Hope Road and 22nd Street. 

Q. How far is Good Hope Road and 22nd, where you got 
on, from where you live? A. I’d say about two blocks. 

Q. What was the occasion of your getting on this bus? 
A. I was going to a new ten-cent store called Handley’s at 
25th and Good Hope Road, and it was a steep hill, and I 
thought I would take the bus up instead of walking. It’s a 
very steep hill. 

Q. When you got on the bus, will you tell us whether or 
not the bus was crowded and where you seated yourself? 



A. No, it was not crowded. I was seated on the seat 
opposite the driver, the long seat. 

Q. With respect to that long seat, were you seated closer 
to the front end of the bus on that seat, or toward the rear 
of the bus? A. Towards the rear of the seat. 

Q. Will you describe the trip from 22nd Street up to 
25th Street? A. Well, I got on at 22nd Street, and 

14 I sat down in the seat, and I got almost to the stop. 
I pulled the bell, and as I got up, I went, made a turn, 

and I walked about two steps. 

Q. Which way did you turn? A. Towards the door. 

Q. Yes? A. I walked about two steps, and as I did, the 
bus stopped and gave a sudden jerk, and I was thrown 
against that pole right in back of the driver. 

Q. Where were you with respect to that post, pole, when 
you were thrown? A. I was about two feet away from it. 

Q. What were you doing at the time that you were 
thrown? A. I got up, ready to get off the bus. 

Q. Well, were you walking toward the front of the bus? 
A. Yes, sir, I was. 

Q. How many steps, approximately, had you taken from 
the place where you got up out of your seat until you got 
to the point where you say you were thrown? A. About 
two steps, not more, I don’t think. 

Q. And how far were you at the moment that you were 
thrown—I may have asked this already. How far were 
you from this pole that you say you were thrown 

15 against? A. I judge about two feet. 

Q. At the moment you were thrown, had you yet had an 
opportunity to reach for the post, pole? A. No, sir, I 
hadn’t. 

Q. What can you tell us about the nature of the stop of 
the bus which you say threw you, as to whether or not it 
was sudden or otherwise? A. Well, it was going just a 
normal speed, and when it got to the stop, it just jerked, 
and as it jerked, I went up against this pole. It came with 
such force that it threw me against this pole. 
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Q. Did you fall against the pole? A. No, sir, I did not. 

> Q. Were you thrown? A. I was thrown against the pole. 

^ Q. Can you tell us whether or not you were thrown 

lightly or whether you were thrown with substantial force ? 
A. I was thrown with great force. 

Q. Have you ridden busses in that area before? A. Yes, 
sir. 

Q. Was there anything different about this stop as 

► against any other stop that you previously experienced? 
A. Yes, sir; it was very sudden and very violent. He just 
stopped with a bang. 

Q. Was this the usual type of stop or unusual? 

16 A. Unusual, very unusual. 

Q. When you struck this post, what part of your 

body struck it?—or pole, I mean. A. In my arm here, in 
here, up in here (indicating). 

Q. When you were thrown against that pole, what hap¬ 
pened to you then? A. Well, for a minute I don’t know 
what happened, but I knew I was screaming. It hurt me 
so bad, I just screamed, “My arm! My arm!” 

Q. How long after you struck the pole was it that you 
screamed about your arm? A. Well, I guess may be a 
couple of seconds or so. 

Q. Was there any reason why you didn’t exclaim im¬ 
mediately? A. Well, the pain was so great, I didn’t know 
what to do. I just waited a couple of seconds, it seemed 
like, and then I just yelled. 

Q. Where were you at the time you yelled, if you know? 
A. Well, I was hit at the pole, and evidently I must have 
■walked a little ways towards the door. 

17 Q. Not what you evidently did, but after you were 
struck, you said a few moments elapsed and then you 

screamed out. Then, do you know what happened to your 
body during that few moments? A. No, sir, I did not. 
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Q. Do you know, is it a fact that before you screamed 
out, “Oh, my arm,” or shoulder, or whatever it was, that 
you had already suffered this pain? A. Oh, yes, sir. 

Q. What is the next thing that you remember? A. Well, 
the next thing I remember, there was two gentlemen took 
me and set me on the same seat where I was sitting before. 

Q. And when they sat you there, what was your condi¬ 
tion at that time? A. Well, my arm just felt like I didn’t 
have any arm; that is, the pain was so severe. 

Q. Where was the pain? A. All the way down to my 
fingers, from the shoulder all the way down my fingers. 

Q. On this occasion, did you fall to the floor. A. No, sir. 

Q. Were you knocked to the floor? A. No, sir. 

18 Q. Did you strike anything other than this 
vertical pole? A. No, sir. 

Q. And this pole that you have described, where is it 
with respect to the bus driver? A. It is right in back of 
the bus driver. 

Q. Facing the bus, as you are going on it, would that 
post be on your left side or on your sight side? A. It is on 
my left side. 

Q. And was it your left arm that -was struck? A. Yes, 
sir. 

Q. How long did you remain on the seat after the injury 
was sustained before you were moved from there? A. I 
really don’t know. I guess, I believe about fifteen minutes 
or so. 

Q. What was done with you then? A. Well, I was taken 
in the police car to Dr. Thibadeau, which is about two 
blocks from there. 

• •*••••••• 

Q. Did you have any conversation with the bus driver 
at— A. (Interposing) No, sir. 

Q. Do you know whether the bus driver left the 

19 bus after you were hurt? A. He did leave the bus; 
yes, sir. 
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Q. When you were moved from the scene by the police 
car to Dr. Thibadeau, did you remain at Dr. Thibadeau’s 
very long? A. No, sir. When he examined my arm, he 
told the police that my arm was broken, I’d had to go have 
X-rays taken. 

Q. And where were you taken? A. I was taken to 
Providence Hospital. 

Q. At Providence Hospital, was any other doctor, a 
specialist, called in? A. Yes, Dr. Paul O’Donnell. 

Q. What was done for you at that time? A. Well, I 
waited overnight, and the next morning at twelve o’clock 
noon, I was put in an airplane cast, in a fifty-pound cast 
from my neck to my waistline. 

• •#••••••• 

29 Q. What progress did you make with that arm 
from August 1949 up to the present time?—and tell 

the jury what you have done to improve it. A. Well, I am 
able now to wash my dishes, do my cooking, and dust 
around; but I am still not able, I had to have my hair cut; 
I never had short hair until I got hurt; and I had to buy 
certain undergarments that have to be buttoned in the 
front, that I can’t put my arm around the back to use the 
ones that I had that were buttoned down the back. 

Q. If I may be so personal as to ask whether or not you 
have, you wear a brassiere now that buttons in the front? 
A. Yes, sir. When I started to wear my clothes again, I 
had to order the buttoned brassiere in the front. I could 
not button the one in the back that I had buttoned 

30 all my life, practically. 

Q. Do I understand you had long hair up until the 
time of this accident? A. Yes, sir. 

Q. Oh, I see. Have you regained any of the function of 
this arm at the present time, as against what it was in 
August of 1949? A. Yes, sir. 

Q. As of August 1949,—and I fix that date because Dr. 
O’Donnell will specifically refer to that date—tell the jury 
about your left hand. A. Well, I wasn’t able to bend my 


fingers at all for a long, long time, and I have been using a 
rubber ball; and of course, some days it is better than 
others. 

Q. Are you able to close your band now? A. Not alto¬ 
gether (demonstrating). 

Q. Not altogether? A. No, sir. 

Q. Had you ever bad any difficulty with your left band 
before? A. No, sir. 

Q. Ever bad any prior injury to it of any kind? A. No, 
sir. Well, not— My right band, I should say, not my left. 

Q. About your arm now, will you tell us whether 

31 or not you are having less, you are having any pain 
at all in it now? A. Yes, sir, I am, very much so. 

Q. Is your pain today less than it has- been over the last 
several years? A. Well, at times it is very severe, very 
severe. 

Q. Will you tell the jury, when you do have the pain, 
even now, when it is very severe, explain where the pain 
appears and how it manifests itself. A. Right in here and 
in here (indicating). And then I have a cracking in my 
neck a certain way I turn my neck, that my neck cracks. 

Q. Had you ever had anything like that prior to the re¬ 
moval of the cast? A. No, sir. 

Q. Mrs. Platshon, would you step down in front of the 
jury, please. 

(Witness complied.) 

Q. Will you raise your right hand as high up as you can 
get it? 

(Witness complied.) 

Q. Now will you raise your left hand up as high as you 
can get it? 

(Witness complied.) 

Q. Now pull your right hand down. 

32 (Witness complied.) 

Q. Is that as high as you can raise that? A. Yes, 
sir. 

Q. Can you move your hand to the back? 
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(Witness demonstrating.) 

Q. Is that as far back as you can get it? A. Yes, sir. 

Q. Is that painful to press it back there? A. Yes, sir; it 
pulls me in here (indicating). 

Q. Now, will you show the jury your left hand and show 
how much you can close it. 

(Witness complied.) 

Q. Just turn the fist over. 

(Witness complied.) 

Q. Show it down at this end also, if you will, please. 
(Witness complied.) 

• * * • • • • • • • 

33 Dorothy Terkeltaub was called as a witness for 
the plaintiffs and, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Bress: 

• • * • * • * • # • 

36 Q. Apart from what you observed about her con¬ 
dition on her return from the hospital, prior to this 

accident for the number of years you knew Mrs. Platshon, 
what can you tell this jury as to her general activity and 
good health? A. Well, prior to the accident she used to 
come out to Greenbelt to see me at least once a week, and 
Mr. Platshon would pick her up in the evening. Since then, 
she would not travel out to see me, after the accident; she 
was just afraid. 

Q. About her activity as far as doing work about the 
house, what do you know of your personal knowledge of 
her activity in her own home? A. She did all her own 
housework and all her own gardening, practically. 

• • • * * • • • • • 

37 Q. I see. Did you observe the kind of work that 
Mrs. Platshon did around her own home before this 

accident? A. She did everything. She never had no help, 
used to do everything herself. 
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Q. Do you mean heavy work around the house, too? A. 
yes. 

Q. When you saw her Christmas Eve and for several 
days thereafter at her home, what did you do for her dur¬ 
ing that period. A. Well, I naturally cooked her meals and 
took up to her and kept her, washed her and combed her 
hair, because she couldn’t do that, being she was in the 
cast. 

Q. Did you observe her during this period at home, 

38 was she confined to bed or not? A. She was confined 
to bed. 

39 Q. Will you tell us whether or not, during those 
visits, until April 1951, you observed any improve¬ 
ment in her condition, and to what extent? A. No, I can’t 
say I saw any improvement. 

• ••••••••• 

40 Q. But I mean with respect to her activity at 
home, have you noticed whether or not she is doing 

more? A. No; I still say she’s not doing like she used to. 
T can see that just by looking. 

• •••*••••• 

41 (Whereupon, at 3 o’clock p.m., the trial was ad- 
adjourned, to reconvene the following morning at 

10 o’clock.) 

• • • • • • • • 

42 May 20, 1952 

The above-entitled action came on for its second day of 
trial before Judge Jennings Bailey and a jury, at 10 
o’clock a.m. 

• ••••••••• 
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43 Mary A. Kerfoot 

Direct Examination 


By Mr. Bress: 


Q. Will you please state your full name! A. Mrs. Mary 
A. Kerfoot, K-e-r-f-o-o-t. 

Q. You are an employee of Providence Hospital! A. 
Yes, sir. 

Q. Pursuant to a subpoena served upon that hospital, 
have you produced certain records of the hospital con¬ 
cerning the confinement of Mrs. Sadie Platshon, covering 
the period December 21 to December 24? A. Yes, sir. 

Q. Will you produce that record, please? 

(Witness complied.) 

Q. Do you have the subpoena with you also, Miss 
44 Kerfoot? A. I think so; I’m not sure. (Searching, 
then producing document.) 

Q. This subpoena calls for the production of all records 
and X-rays of Mrs. Platshon. Have you searched the 
records of the hospital with respect to the existence of 
the X-rays? A. The latest we have is ’49. We don’t have 
the X-rays of ’48. 

Q. You mean you don’t have the X-rays of ’48 in Mrs. 
Platshon’s case, or in any case? A. In any case. 

Q. Mrs. Platshon’s confinement was on December 21, and 
X-rays were taken, according to the hospital record, I be¬ 
lieve, upon her admission and shortly thereafter. Have 
vou made a search since yesterday, at my request,— A. 
Yes. 


Q. —to locate the X-rays? A. I did. 

Q. What has the hospital done with all X-rays taken 
prior to 1949? A. They are fire-hazardous, and we do not 
keep them in our building. We have to pay storage on 
them at another building. 
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A. From ’49 to ’52 are; through previous to those,— 

45 Q. What happened— A. —they are confiscated 
We do not have them. 

Q. You do not have the X-rays for 1948? A. No, sir. 
The Court: What hospital is that? 

Mr. Bress: Providence. 

By Mr. Bress: 

Q. Is that the regular procedure at Providence Hospital? 
A. Yes, sir. 

Q. Are you the record clerk of the hospital? A. I am the 
cataloguer, the notary public, and the assistant librarian. 

Q. Well, do you know that the record that you have pro¬ 
duced is the original record of entries made during the 
period that Mrs. Platshon was a patient? A. Yes, sir. 

Q. And was that record maintained in the regular course 
of business of the hospital? A. Yes, sir. 

Mr. Bress: That is all. Thank you. 

May we have this record marked Plaintiff’s Exhibit 1 
for identification? 

(The hospital record referred to was marked as Plain¬ 
tiff’s Exhibit 1 for identification.) 

46 Cross-Examination 

By Mr. Roberson: 

Q. Madam, when a patient is brought into the hospital, 
is a history taken from here as to how she complains her 
condition started? 

• •••#••••• 

Mr. Bress: If the Court pleases, the hospital record, 
under the decisions of the Court of Appeals, is admissible 
for certain purposes. This witness is only the librarian. 
I object to any questions that may be propounded by Mr. 
Roberson with respect to history unless it can he shown 
that this witness had something to do with taking the his¬ 
tory. 
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I understand, upon looking at this record,— 

The Court: I have had this question up before. My view 
was that you can introduce a record, whatever occurred in 
the hospital, not opinion evidence, not diagnosis, but what 
took place in the hospital, yes. 

Mr. Bress: Yes. 

The Court: And the record of any statements she 
47 made is admissible, in my opinion. 

Mr. Bress: Yes, any record of any statement she 
made. This witness would not know what statement the 
lady made, because— 

The Court: Well, if the records show her history, I 
think we can assume it is taken from what she said. I will 
admit it. 


The Court: Take your exception, but— 

Mr. Bress: Yes, but I just wanted to make the point that 
this lady has not been shown to have given any history. 
The police may have given some statement, or somebody 
else may have told the hospital what had occurred; but as 
to how the accident happened, that portion of the history, 
X do not believe is admissible. 

The Court: You offer it? 

Mr. Roberson: Yes. 

The Court: I overrule the objection. 


By Mr. Roberson: 

Q. Do the hospital records that you brought with you 
contain the history taken on admission of Mrs. Platshon? 
A. Yes, sir. 

48 Q. Read that history to us, please. A. Her chief 
complaint was broken left arm one day. (Inspect¬ 
ing document) Her present illness: 

“Patient was well until she was spun around while 
getting off a bus. She struck her left arm below the 
shoulder. Local M.D.”— 
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medical doctor— 

“recommended coming to hospital for X-rays, which 
revealed fractured humerus.” 

Mr. Roberson: Thank you, Ma’am. 

Mr. Bress: I move that the answer be stricken, if the 
Court please. 

• •*••#•••• 

Redirect Examination 
By Mr. Bress: 

Q. Miss Kerfoot, do you know whether or not that por¬ 
tion of the history which you have just read was given to 
the hospital by the patient or by anyone else; do you know? 
A. It’s Dr. Colliton’s writing. 

Q. I see. A. It doesn’t reveal who gave the his¬ 
tory. 

49 Q. Yes. In taking the history of a patient who is 
admitted, and the patient is suffering pain, is it the 
common practice in noting on the admission history gen¬ 
erally how an injury was sustained? A. Yes, sir. 

Q. Is that information obtained from any source that 
the hospital can get it? A. It doesn’t say. It usually says 
on the front of the chart if there is anyone different, if the 
information is given by another member of the family; but 
the record does not state it was given by another member of 
the family. 

Q. Does the record show that the police brought the lady 
to the hospital? A. It doesn’t state. 

Mr. Bress: That is all. 

(Witness excused.) 

The Court: Are you through with these records? 

Mr. Roberson: Yes, sir. 

Mr. Bress: No, we are not through with the records. We 
haven’t offered the records in evidence yet. I want to offer 
the records in evidence. 

The Court: Very well, sir. 
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Mr. Bress: I would like to offer the record in evidence to 
the extent, if the Court pleases, that— 

The Court: Well, I am a little confused. Have 

50 you finished your case? 

Mr. Bress: No, Your Honor. 

The Court: Then this should not have been admitted at 
this stage, this reading from the record,— 

Mr. Bress: That is correct, sir. 

The Court: —and I strike it out. 

Mr. Bress: Very well, sir. 

Mr. Roberson: Well, I will re-introduce it as part of my 
case, Your Honor. 

The Court: Well, it doesn’t bar you from introducing it 
later, but for the present I strike it out. 

Mr. Roberson: Yes, sir. 

The Court: That is, I strike out what was read from it. 
Mr. Bress: Yes. 

The Court: Now you are offering the record? 

Mr. Bress: I am offering the record, if the Court pleases, 
to the extent that it contains actual findings and readings 
concerning this patient’s condition and the bedside notes 
noted by the nurses during her confinement, including the 
hospital record of the X-ray, showing the results of the 
X-ray, which X-ray is not available, the original X-ray, 
because it is destroyed by the hospital. 

The Court: It will be admitted. 

(Plaintiff’s Exhibit 1 was received in evidence.) 

• • • • * * • • • • 

51 Sadie D. Platshon resumed the stand as a witness 
on her own behalf and, having been first duly sworn, 

was examined and testified as follows: 
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Direct Examination (Cont’d) 

By Mr. Bress: 

What kind of shoes were you wearing at the time of this 
injury? A. Well, the same kind of shoes I wear now. I 
have been wearing the same style for over ten years, the 
same thing exactly. 

Q. Is that described as a Cuban heel? A. Yes, sir. 

Q. Or low Cuban heel? A. Yes, sir. I have worn the 
same style shoe over ten years now. 

Q. Mrs. Platshon, you were under the active care, as I 
understand it, of Dr. O’Donnell following your release 
from the hospital in December, until the following August 
of 1949. A. Yes, sir. 

The Court: Just a minute. I see this lady from the hos¬ 
pital is still waiting here. I do not see any need to 
52 keep her here during this trial. 

Mr. Bress: No. She could either leave the record, 
or I can read to the jury the portions that Your Honor has 
admitted in evidence, and let her take the record with her. 

The Court: Very well 

Mr. Bress: May I proceed? 

The primary diagnosis is fracture of the neck, of the 
head, of the left humerus; operation, a spica, s-p-i-c-a. I 
think the doctor will have to explain what he mans by 
that. 

“Physical examination: Temperature normal; blood 

pressure 140 over 80. WTiite female, obese,”- 

I can’t read the next word,- 

“with sling on left arm, and who apparently suffers ex¬ 
treme pain when any motion of the arm takes place.” 

That is dated December 21. 

“December 22: Pre-operative examination: Okay for 
anesthetic. 

“December 23: To operating room. Patient returned 
from C. R.”- 
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or “0. R.” If it is “0. R.,” it means operating room- 

*‘where left shoulder spica applied. Cast cut as directed. 
“ December 24: Home today. 

‘ 1 Operating record: By Dr. Paul O’Donnell. Pre- 

53 operative diagnosis: Fracture, head of left hu¬ 
merus.” Names of the surgeon, the anesthetist, the 

assistants, the instrument nurse, and the suture nurse. 

* ‘ Anesthetic: Pentothal. 

“Operation: Reduction and shoulder spica.” 

Signed by Dr. Paul O’Donnell. 

The next page is also operating record. It shows op¬ 
eration, reduction and cast. 

Radiographic requisition at Providence Hospital. It 
shows Dr. O’Donnell ordered X-ray of the left shoulder, 

and the X-ray of the shoulder shows- 

Mr. Roberson: May it please the Court, now I think we 
are getting into something that is not admissible under 
New York Life against Taylor . He is reading the results 
of some X-ray, and the X-rays are not here. 

Mr. Bress: We have explained we tried to get the X-ray 

here; but if there is any objection to it- 

Mr. Roberson: I will stipulate she broke the shoulder, 
if that is what he is trying to prove, that she had a broken 
shoulder. 

Mr. Bress: I will withdraw the offer of this part of the 
record, because we will have Dr. O’Donnell and other 
X-rays here. 

The Court: Very well. 

Mr. Bress: Temperature chart shows 99 tempera- 

54 ture on admission; on December 21, at the time of 
the operation, temperature elevation to 99.9; and 

subsequent reduction up to the time of discharge. 

The order sheets by the doctors are: 

December 21, 1948, at 3:45, there was ordered pantopon, 
a sixth of a grain,- 

“P. R. N. every three hours for pain. The seconal 
grain”—I don’t know how to read that- 
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“H. S., S. 0. S. for sleep. Three interns to apply arm 
sling and tape to body. 

“December 21: Pantopon, demerol for pain. 

“December 22- 

nothing. 

“P. 0. after midnight. S. S. enema tonight. Seconal 
grain* ’- 

certain quantity of grain; then,- 

“M. S. grain one sixth; A. S. grain one fiftieth; five on 
call in cast room at 11 a. m. 

“December 23: Codeine A. S. A.”- 

this I can’t read. 

(Displaying document to Mr. Roberson:) Can you read 
this ? 

Mr. Roberson: I can’t read it. 

Mr. Bress: I can’t, either. 

“December 23: Secondal, grain one S. S. Heat 
55 lamp to cast. May move patient to another room.” 

The last entry was: 

“May go home.” 

December 21, again, nurse’s record: 

“Admitted to St. Mary Room 334 in wheelchair, accom¬ 
panied by the nurse and patient’s son. Patient crying with 
pain in left arm, which appears to be broken. Put to bed 
and made comfortable. 

“4:20 p. m.: Pantopon. Sling applied to left arm. 

“7:45: Pantopon. Complains of being nauseated. 

“8:00 p. m.: Visited by Dr. Thibadeau. 

“10:00 p. m.: Vomited a large amount of brown liquid 
with undigested food particles. 

“December 22: Midnight: Patient quiet. 

“3:00 a. m.: Awake at 3:00, but no complaints. 

“December 22: 7:00 a. m.”- 

or 7:00 p. m.; I’m sorry, that’s in red; it’s 7:00 a. m.- 

“Urinalysis requested to lab. Fair night. 

“7:30 a. m.: Shoulder swollen considerably. Fingers 
get numb feeling. 
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“December 22: Had a quiet day, no complaints. Voided. 
No complaint. Appetite good. 

“8:30 p. m.: Demerol for pain. 

“8:45: Given fair result, small amount semi-solid stool 
on enema. 

56 “December 23: Seconal at midnight. 

“8 to 12 and 5 a. m. on December 23: Morphine 
sulphate, atropine sulphate hypodermically. 

“December 23: 11 a. m., to cast room. 

“12:30 p. m., from cast room. 

“1:00 p. m., fully reacted. 

“6:30, codeine for discomfort; aspirin. 

“7:00, cast cut by Dr. Colliton. 

“10:00 p. m., seconal. Besting comfortably. 

“December 24: 11:30 to 7:30 period. Slept most of the 
night. No complaints. 

“December 24: Ate well. General morning care given. 
Stools. Good day. No complaints. Home.” 

The Court: Let me speak to counsel at the bench, please. 
(At the bench:) 

The Court: How much of this will you want to offer? • 
Mr. Roberson: Just the portion that has been read, sir, 
that you struck. 

The Court: Well, without waiving your exceptions, can 
it be stipulated that instead of retaining this record, when 
the defendant comes in, I can reinstate this testimony over 
your objection, not on the ground that it is reinstated, but 
on the ground that it is inadmissible? 

Mr. Bress: Yes. 

The Court: In other words, to prevent this witness 

57 from coming back again. 

Mr. Bress: That is all right. 

Mr. Roberson: Yes, sir. 

The Court: All right. 

The Court: And that witness can be excused. Give those 
back to her. (Documents returned to previous witness.) 

• • • « • * * # * * 
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60 Dr. Paul J. O’Donnell was called as a witness for 
the plaintiffs and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. Bress: 

Q. Doctor, your name is Dr. Fred J. O’Donnell? 

A. Yes, sir. 

62 Q. Doctor, in the course of your professional prac¬ 
tice, did you have occasion to be called in to attend 
Mrs. Sadie Platshon on December 21, 1948? 

A. Yes, sir. 

73 Q. Doctor, what have you determined upon, what 
did you find in your current examination of Mrs. 

Platshon on May 2,1952 ? 

A. May 1952: “Clinical examination reveals motion of 
the fingers of the left hand comparable to the right, except 
for the index finger, which was limited in flexion. There 
was no limitation in the elbow in flexion, extension, super¬ 
nation or pronation. Left shoulder revealed forward 
flexion”- 

that is, this motion (demonstrating)- 

“limited to a hundred degrees, abduction to 95 degrees.” 
Q. At that point, Doctor, so we will know what the signi¬ 
ficance of the number of degrees is that you have just 

74 mentioned, what is normal forward flexion? 

A. 180 degrees (demonstrating). 

Q. And this lady can only do a hundred? 

A. Yes, sir. 

Q. What is normal abduction? 

A. 180 degrees (demonsrating). 

Q. And this lady could only do 95? 

A. Yes, sir. 

Q. All right. 

A. “On internal rotation, she is able to bring the thumb 
to a level four inches below the scapula (indicating). On 
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external rotation, she is able to put the hand in back of 
the head. Therefore, she has a moderate amount of limi¬ 
tation of motion in the shoulder,” in this motion, this mo¬ 
tion, and this motion (demonstrating). 

“Such limitation of motion causes her some embarrass¬ 
ment, as in buttoning the back of the dress and fixing her 
hair. 

“Subjectively,”- 

This is what she complained of. 

—* * she stated that the pain in the shoulder varies. Some¬ 
time it is free of pain; at other times it varies from a point 
of being severe to just being annoying.” 

Q. Now, Doctor, is the condition of Mrs. Phatshon, as 
just described by you, based on your examination of 
75 May 2, 1952, a condition which you expect to be 
permanent? 

A. Yes, sir. 

Q. In your opinion, is that condition the direct result 
of the injuries sustained, or the fracture of December 21, 
1948? 

A. Yes, sir. 


76 Cross-examination. 

By Mr. Roberson: 

Q. Doctor, when did you say you most recently examined 
Mrs. Platshon? 

A. In May 1952, May 2, sir. 

Q. You say at that time she could move her left arm 
four inches below the scapula on internal rotation? 

A. The thumb came to a level four inches below it, 
yes, sir. 

Q. Yes, sir. Would you take my thumb and put it in that 
position on my back? 

(Witness complied.) 

Q. And that is how far she could raise it eighteen 

77 days ago? 



A. Yes, sir. 

Mr. Roberson: No further questions. 

Redirect examination. 

By Mr. Bress: 

Q. Doctor, is that by passive motion or active motion? 
A. That was actively. 

Q. And she tried to show you as far as she could get it? 
A. Yes, sir. 

Q. You were satisfied that is as far as she could get it? 
A. Yes, sir. 

Sadie D. Platshon resumed the stand, was examined and 
testified further as follows: 

• ••••••••• 

78 Cross-examination. 

By Mr. Roberson: 

Q. Mrs. Platshon, did you tell the people at the hospital 
when you were admitted there that you were spun around 
in getting off the bus? 

A. I was spun around? 

Q. Yes. 

A. I’m sorry, I don’t recollect that. 

Q. You were conscious when you went into the hospital, 
were you not? 

A. I was, but I was in such pain that I didn’t think of 
nothing but my arm. 

Q. Did the doctor interview you when you were taken in 
and take a history of what happened? 

A. When I was taken in? 

Q. Yes. 

A. No, sir, not till later on in the afternoon, in the eve¬ 
ning, rather. 

Q. I meant on the same day of your admission. 

A. On the same day in the evening, yes, sir. 
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Q. Mrs. Platshon, going back to the day of this accident 
on the 21st of December, 1948, where did you get on the 
bus? 

79 A. Where did I get on? 

Q. Yes. 

A. At 22nd and Good Hope Road. 

Q. And where was it that you intended to get off? 

A. At 25th and Good Hope Road. 

Q. What is the roadway, how is the roadway going up 
that, going between those two stops? 

A. WRat do you mean, sir, a hill? 

Q. Is it on the level, downgrade or upgrade? 

A. It is a steep hill, and the reason that I took this— 
there’s no pavement to walk on those—if you walk it, you 
have to walk in the middle of the streets. There’s no pave¬ 
ment there, only in front of the Ruppert home. 

Q. And you take that same ride frequently? 

A. I did, yes, sir. 

Q. And the busses, in making that run between those 
two stops, which gear do they go in, if you know? 

A. That I don’t know, sir. I don’t know anything about 
cars at all. 

Q. In any event, what was the speed in going up that 
incline? 

A. I should judge about fifteen miles an hour. 

Q. It was the usual speed? 

A. Yes. 

Q. Where did you sit on the bus? 

80 A. On the right-hand long seat on the right side 
of the bus. (Indicating) 

Q. That is, up near the front of the bus? 

A. Yes, sir. 

Q. But you were at the rear end of that seat, were you? 
A. The rear end of the seat? 

Q. Of that long seat. 

A. Well, there was no one else in the seat with me. 

Q. That is right, and you were sitting in the middle of 
it, toward the front end of it, or toward the rear end of it? 
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A. That I don’t remember, sir. 

Q. You don’t remember that? 

A. No, sir, I don’t. 

Q. You remember coming over to my office in April of 
1950 and being interrogated about this accident? 

A. Yes, sir. 

Q. Let me seek to refresh your recollection from that. 
Reading from page 6, was this question asked you and did 
you answer this way: 

“Question: At which end of that seat, or were you seated 
in the middle of it? 

“Answer: I was at the end of it, the rear end of the 
seat.” 

81 Does that refresh your recollection about where 
you were sitting? 

A. Well, if I said it at that time, it must have been; but 
after all, it has been three and a half years, and I just 
forgot exactly where I was sitting. 

Q. Yes, Ma’am. And then, where was the bus when you 
say you pulled the cord to get off? 

A. Well, a little way before the stop. 

Q. Was it before it came to 25th Street or afterwards? 
A. I think it was before it came to 25th Street. 

Q. Did you get up with the bus still in motion? 

A. Yes, sir, I did. 

Q. Were you carrying anything in your hands? 

A. All I had was a pocket book and one of those little 
small shopping bags, a very small one. (Demonstrating) 
Q. And you were carrying that in which hand? 

A. In my right hand. 

Q. And you were intending to get out the front door of 
the bus? 

A. Yes, sir, because I- 

Q. (Interposing) So you got up from this long seat. 
Were you the first to get out or first in line to get out? 

A. Yes, sir, I was. 

Q. Did you walk up toward the front door? 
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82 A. I took two steps, just about two steps. 

Q. Did you make a right turn? 

A. Yes, sir. 

Q. And that right turn brought you facing the door of 
the bus? 

A. No, sir. 

Q. How did that bring you? 

A. As I came around, I faced right in back of the driver. 
I come across like that and right around that pole, facing 
the driver. 

Q. You mean if this were the side of the bus, you were 
sitting with your back to the side of the bus? (Demon¬ 
strating) 

A. Yes, sir. 

Q. You got up? 

A. Yes. 

Q. And made a right turn then? 

A. Yes. 

Q. And took how many steps? 

A. Just about two steps, if I recollect right. 

Q. About two steps, and then what happened? 

A. Then I was standing practically right in back—I 
walked over this way, and I was standing right in back of 
that pole, right in back of the driver. 

Q. Is the pole, how far from the step of the bus, the 

83 top step? 

A. From the top step? 

Q. That you were talking about. 

A. That I don’t know, sir. 

Q. Well, how close is it to the windshield of the bus? 

A. The pole? 

Q. Yes. 

A. Well, the pole is, I judge, about two feet from the 
windshield. I don’t know. The driver sits in there. 

Q. And does the pole you are talking about run parallel 
to the floor of the bus, or is it horizontal? 

A. Up and down. 
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Q. Oris it vertical? 

A. Up and down. 

Q. It runs up and down? 

A. Yes, sir. 

Q. And is there also a pole on the other side? 

A. Yes, sir. That is a short pole. 

Q. Did you have hold of either of these poles? 

A. No, sir, I did not. 

Q. Did you touch either one of them? 

A. No, sir, I didn’t. 

Q. You say there was a violent jerk? 

A. Yes, sir. 

84 Q. And that this jerk was of such violence that it 
threw you forward? 

A. It threw me against that pole. 

Q. What did you do when it threw you against that pole? 
A. What did it do? 

Q. What did you do? 

A. Well, for a second there, I didn’t know what to do, 
and when I realized what had happened, I screamed, because 
I was in such pain. 

Q. Well, you screamed as soon as you were hurt, didn’t 
you? 

A. No, sir. I was stunned so that I guess I couldn’t 
scream. 

Q. You waited awhile and then screamed? 

A. Just maybe a second before I screamed, “My arm!” 
Q. Did you continue to go forward to leave the bus after 
you had been hurt? 

A. I really couldn’t tell you that, sir. I really don’t 
know what I done, whether I sat there or what happened 
to me, I was so stunned. 

Q. You went down on the floor of the bus ? 

A. That I don’t recollect, sir. 

Q. Well, you don’t deny that you went down on the floor 
of the bus? 

A. I don’t know. As I say, I was stunned so 
that I don’t know if I did or not. 


85 
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Q. Did that occur, if you went down, was it right where 
you were injured? 

A. No, sir. As I recollect, I never went down. 

Q. Well, so far as you know, you never were on the floor 
of the bus? 

A. No, sir, I don’t. If it was, it was during the time 
when I didn’t realize what happened. 

Q. Is your recollection about this little incident pretty 
vague, Mrs. Platshon? 

A. Only when I got hit with the pole, against the pole. 
That’s all I really recollect, because after that I was just 
screaming, “My arm and shoulder!” 

Q. You didn’t tell anybody on the bus that there was any 
sudden stop of the bus, did you? 

A. No, sir; I never said anything at all. I kept hollering, 
“My arm and my shoulder!” 


You did not tell the police that there was any sudden 
stop of the bus? 

A. I don’t remember, sir, if I did. 

Q. In fact, you didn’t tell that to the people at 
86 the hospital, either, so far as you know? 

A. Well, as I say, I was in such pain that half 
the time I really don’t know what happened. All I was 
concerned about is fixing my arm up so I could get a little 
relief. 

Q. Are you positive, Mr. Platshon, that you got up while 
the bus was in motion, or is it possible that you were mis¬ 
taken about that? 

A. No, sir. I rang the bell and I got up, and I am posi¬ 
tive that the bus was in motion. 

Q. Where that bus stop is, it is still on an incline going 
up? 

A. Yes, sir. 

Q. The hill, the peak of the hill hasn’t been reached, 
has it? 
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A. I think it is, just right there at the Safeway I think 
that’s about the peak of the hill. 

Q. Unless something were done and the bus would roll 
back down the hill, is that your idea about that? 

A. If the brakes weren’t applied, yes. 

Q. Did you hear the brakes? 

A. No, sir, I didn’t. 

Q. Were the doors of the bus open or closed at the time 
this happened? 

A. When I got hit, the doors were closed. 

Q. Were there people waiting there at the bus stop 
87 to get on? 

A. Yes, sir. 

Q. And you said there were people likewise getting off, 
in addition to you? 

A. Well, I don’t know that. As I said, I was the first 
one, and when I got hit, I don’t know whether anybody 
else was getting off or not. 

Q. Do you know of anyone else that was discommoded 
in any way by this stop that you say occurred? 

A. No, sir, I don’t. As I say, I was only concerned 
with my arm. 

Q. Did you drop your handbag or anything else? 

A. No, sir, I didn’t. I held on to that little bag in my 
hand. I never dropped it, that little bag and my pocket 
book. 

Q. How long after your accident was it that the police 
arrived? 

A. Oh, maybe ten minutes or so. Perhaps a little earlier 
or longer; I don’t know. 

Q. This bar or pole that you say you struck against, is 
that the one that you would ordinarily hold to with your 
left hand as you were getting off the bus? 

Mr. Bress: I object to the question, in the manner in 
which it is framed: 4 ‘the one you would ordinarily hold 
to.” 

The Court: I sustain the objection. 
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88 Mr. Roberson: Trying to fix the location of this 
bar, Your Honor. 

By Mr. Roberson: 

Q. Mrs. Platshon, is there a bar on the left, or was there 
a bar on the left-hand side of this bus as you face the 
door? 

A. Yes, sir. 

Q. And is that the one you are talking about? 

A. Not as I face the door; as I faced the front of the 
bus before the door. 

Q. Well, now, is that bar within two feet of the wind¬ 
shield, do you think, or was it? 

A. I don’t know if it’s two or three feet, but it’s the 
bar direct in back of the driver. 

Q. It is to his right, isn’t it? 

A. His right, yes, sir. 

Q. And it is not back behind him, is it? 

A. What is it? 

Q. It is not back behind him, but to his right? 

A. To his right, but it is in back of him. 

Q. Is there another bar, an additional bar up closet to 
the windshield than that? \ 

A. That I couldn’t tell you, sir. 

Q. You are not certain about that, one way or the 
other? 

89 A. No, sir, because I have never been on a bus 
since then. 

****••*••« 

By Mr. Bress: 

Q. The pole that you have described striking, is that 
the pole that would be on your left while walking to the 
front of the bus? 

A. Yes, sir. 

#*#*♦••• ** 
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Alvin Platshon was called as a witness for the 
90 plaintiffs and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. Bress: 

Q. Your name is Alvin Platshon? 

A. Yes, sir. 

**#**•*•*• 

95 Q. Do you know whether your mother is little bit 
upset today? A. Yes, I know she is very much upset, 

both of us. 

Q. Your father had a heart attack last night? 

Mr. Roberson: May it please the Court, may we approach 
the bench? 

The Court: Yes. 

(At the bench:) 

The Court: Are you attempting to draw the conclusion 
that his heart attack resulted from this accident? 

Mr. Bress: No; I am trying to point out that this lady is 
obviously very much upset today. I didn’t want to make 
her feel badly by asking her about it, but she explained to 
me upon arriving here late that her husband had just been 
taken to the hospital, and she was— 

The Court: You have already stated that he is in the 
hospital with a heart complaint. I think that is sufficient. 

Mr. Roberson: Your Honor, I move the Court to with¬ 
draw a juror, on the grounds that this is the second time this 
heart condition of her husband has been injected into 

96 the case. I think it prejudices me with the jury. 

Mr. Bress: He is a party plainti. 

The Court: I overrule the motion. 

(End of bench conference.) 

The Court: I may state to the jury that there is no con¬ 
tention that the husband’s heart condition in any way re¬ 
sults from his wife’s condition. 
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Very well. 


Mr. Roberson: No questions. 


Mrs. Willie Mae Long was called as a witness for the 
plaintiff and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Bress: 

Q. Your name is Mrs. Willie Mae Long? A. That is 
right. 

Q. Where do you live, Mrs. Long? A. 1847 Stanton Ter¬ 
race, Southeast. 


97 Q. Southeast. Will you keep your voice up, please, 
so that these jurors down at this end can hear you. 

Mrs. Long, are you married? A. Yes. 

Q. Do you live there with your husband and children? 
A. That is right. 

Q. How many children do you have? A. Thirteen. 

Q. Thirteen? 

(Witness replied by nodding head.) 

Q. How long have you lived in Washington? A. About 
twenty years. 

Q. Were you a passenger on a bus of the Capital Transit 
Company on December 21, 1948, when this lady here, Mrs. 
Platshon, was hurt? A. Yes, I were. 

Q. Where were you going at that time? A. Home. 

Q. About what time of the day, if you remember when 
it was? A. I don’t recall. I think it was in the afternoon. 

• *•**•**• • 

98 Q. Where were you seated on that bus? A. On 
one of the long seats across from the driver, front 


seat. 
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Q. Were you seated on the side the driver was on? A. 
No. 

Q. Or on the other side? A. I think I was on the other 
•side. 

Q. The other side from the driver? 

(Witness replied by nodding head.) 

Q. Do you remember this lady getting onto the bus? A. 
No, I don’t. 

Q. Had you ever seen this lady before? A. No, I had 
never seen her. I remember she was sitting across from 
me, but I had never seen her before. 

Q. She sat across from you on the bus? A. Yes. 

Q. Was she sitting on one of the long seats? A. I think 
she was. That’s the best I can recall it. She was on one 
of the long seats. 

Q. Were you dircetly opposite her in a long seat on the 
other side ? A. That is right. 

Q. Is that correct? 

(Witness replied by nodding head.) 

99 Q. Have you ever seen that lady from the day of 
this accident until you saw her here at the court¬ 
house? A. No, I haven’t. 

Q. When this bus came up to the stop at 25th and Good 
Hope Road, did you observe anything unusual happen? A. 
Just a jerk in the bus; that’s all. 

Q. What jerk in the bus? A. A sudden stop, that gave 
a jerk. 

Q. There was a sudden stop and a jerk? A. That is right. 

Q. Where was this lady at the time, if your remember? 
A. I don’t know whether she was sitting or standing. 

Q. Do you remember her striking anything, or did you 
see her strike anything? A. I saw her when she fell. I 
don’t know what -she struck. 

Q. You say you saw her when she fell? A. That is right. 

Q. Do you remember whether or not she fell slowly or 
whether she fell fast? A. Well, I don’t know. She just 
fell down the steps. I couldn’t say whether it was slowly 
or fast. 
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Q. She fell down the steps? A. That is right. 

Q. Do you know whether she sat down on the top 

100 step? A. No, I don’t know that. 

By Mr. Bress: 

Q. You don’t remember what happened to her, is that 
correct? You don’t know what she struck, is that correct? 
A. No; I know she fell, but I don’t know what she Struck. 

Q. I see. You do recall, however, the sudden stop and 
jerk of this bus— A. That is right. 

Q. —when it came in to the stop there? A. That is 
right. 

Cross-Examination 
By Mr. Roberson: 

Q. Mrs. Long, I show you a paper dated January 12,1949, 
and ask you if that is your signature on the back. A. Well, 
that wasn’t January 12. 

• •••**##*• 

101 Q. Is that your signature? A. That is right, yes. 
Q. And it is in your own handwriting? A. That 

is right. 

Q. And underneath that is a sentence written in the same 
handwriting. A. Mm-hmm. 

Q. Did you write that sentence? A. Yes, I guess I did. 
What does it say? A. “I have read this both sides, and 
it is true.” 

Q. Mrs. Long, do you remember, early in January of 1949, 
a representative of the Capital Transit Company coming 
out and interviewing you about this accident? A. Yes. 

Q. You then told him that you were seated on the first 
cross seat on the right front of the bus, did you not? A. 
That is right. 
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Q. Didn’t you then tell him that the cause of the accident 
was that the woman had put too much weight on her left 
arm? A. No, I didn’t. 

Q. You didn’t tell him that? A. No. 

102 Q. You did tell him that the bus was standing at 
the time of her accident, didn’t you? A. No, I didn’t 

tell him that. 

Q. You didn’t tell him that? You did tell him that there 
was no unusual jerk when the bus stopped, didn’t you? 
A. No. 

Q. You didn’t tell him that? A. No. 

Q. You did tell him that the bu*s was operated in an 
ordinary manner, didn’t you? A. Until the jerk. 

Q. My question was, that you told him the bus was 
operated in an ordinary manner at the time of the accident. 
You responded yes to that question, didn’t you? A. No, 
I don’t remember that; and if I may add, on that particular 
day that the man came, I was preparing to go to the 
hospital. 

• ••••••••• 

What was the person holding onto at the time of this 
accident? A. I don’t know. 

Q. Didn’t you tell him she was holding onto the upright 
bar with her left hand? A. No, I didn’t say what she was 
holding onto. 

103 Q. You told him that -she fell in the steps at the 
front door of the bus, didn’t you? A. That is right. 

Q. You said that she fell in a seated position on the floor? 
A. I don’t know how she fell. She fell into the front door; 
that’s all I know. 

Q. Isn’t that what you told this man that interviewed 
you? A. No, I didn’t. 

Q. You told him that there was no effort the motorman 
could have made to have avoided this accident, didn’t you? 
A. No, I never said what the motorman could do. 

Q. You told him this, didn’t you, Mrs. Long: 
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“I was watching the woman who was seated on the long 
seat in front of me. She rank the bell and got up while the 
bus was stopping. The bus did not jerk in any way, but 
made a very slow and smooth stop. After the bus stopped, 
the woman was still standing on the floor at the front door 
and holding onto the upright rod with her left hand. She 
then stepped down on the first step, and all of a sudden 
screamed. She caught her left shoulder with her right hand 
and fell down with a seated position on the top step of the 
bus. She said her shoulder or arm was broken. The bus 
driver did not cause the woman’s injuries, and the 

104 bus did not cause her injury in any way. The woman 
caused her own injury.” 

You told him that, didn’t you? A. No, I didn’t, because 
I don’t know what the, how the lady fell. All I know, she 
fell; but whether she was holding anything or whether she 
fell down the steps, I did not know, and I wasn’t watching 
her across the seat from me. I didn’t see her getting on. 
But I knew she was sitting across from me. 

Q. A man came out and asked you certain questions about 
the accident within three or four weeks after the accident. 
You wrote something down on this paper, you signed it; 
then you said, “I have read both sides, and it is true,” and 
you wrote that that is true, isn’t it? A. I wrote that on 
there, but I didn’t read the statement. 

Q. You wrote that “I have read both sides, and it is 
true.” A. Well, I told you what happened that day. 

Q. You wrote that statement, didn’t you? A. Yes, I 
wrote that. 

Q. And although it was not true, you wrote that it was 
true? A. No, I didn’t say all of those things. 

105 Mr. Roberson: May this be marked for identifi¬ 
cation? 

The Court: Yes. 

Mr. Roberson: As Defendant’s Exhibit 1 for identifi¬ 
cation. 



(The statement referred to was marked as Defendant’s 
Exhibit 1 for identification.) 

By Mr. Roberson: 

Q. You testified on direct examination that you had not 
seen Mrs. Platshon here between the day of the accident— 
A. No, I haven’t. 

Q. —and coming here to court? A. That is right. 

Q. Has anyone on behalf of her interviewed you within 
the last week? A. Yes, a man came around. 

Q. When was that? A. On Saturday of this month. 

Q. Last week? A. Yes, that is right. 

Mr. Roberson: Thank you. No further questions. 

Mr. Bress: May I have the statement, please. 

Redirect Examination 
By Mr. Bress: 

Q. Mrs. Long, the man who came out to see you on Satur¬ 
day, was this young man here? (Indicating) A. 
106 That is right. 

Q. That is the first time you ever saw him? A. 
That is right. 

Q. Did he tell you that he was one of the attorneys for 
Mrs. Platshon? A. That is right. 

Q. Did he tell you that he just got your name that day 
as a witness? A. That is right. 

Q. Did he ask you to tell what you knew about the case? 
A. That is right. 

Q. And did you tell him what you have testified here 
under oath? A. I told him the only thing I remembered, 
that there was a jerk in the bus. 

Q. Did he subpoena you then to come to court for yester¬ 
day? A. That is right. 

Q. Did you also have a subpoena from the Capital Transit 
Company? A. Yes, I did. 

Q. WTien you came to court on yesterday, pursuant to 
both subpoenas, did Mr. Roberson of the Capital Transit 
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Company show yon this statement? A. That i-s right. 

i 107 Q. And were you talking to him about this state¬ 

ment yesterday morning, with Mr. Roberson; when 
he showed it to you, did you talk to him about it? 

- Mr. Roberson: I am Mr. Roberson. (Standing) 

A. Yes, I did. 

, By Mr. Bress: 

< Q. Did you at that time tell Mr. Roberson that this state- 
ment was not true? A. Yes. 

Q. You told him that yesterday? A. That is right. 

! Q. With respect to the manner in which this statement 

, was taken, this statement was taken at your home? A. 

That is right. 

Q. By a Mr. C. W. Councill? A. Uh-huh. 

* Q. Did Mr. Councill tell you that he is the one who had 
seen all the other passengers on the bus, and he knew what 
happened? A. Well, I can’t recall that he said that. I 
don’t know. 

- Q. Had you ever seen Mr. Councill before? A. No, I 
hadn’t. 

\ Q. Did you give your name to the bus driver when 

108 this lady was hurt? A. Yes. 

< Q. Is it a fact that this entire statement is in 
Mr. Councill’s own handwriting and not in yours, except for 
your signature, and under your signature the words, “I 
have read both sides, and it is true”? A. That is right. 

a Q. So none of the rest of this statement is in your hand¬ 

writing? A. No, it isn’t. 

Q. Who told you, after you signed it, to write on here, 

' “I have read both sides, and it is true”? 

, The Court: Just a minute. 

A. The man— 

* The Court: There is no evidence to that. 

Mr. Bress: I withdraw that. 


4 
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By Mr. Bress: 

Q. Did you write that on here voluntarily, or was it sug¬ 
gested by anyone that you write the words on there? A. 
The man that brought the paper. 

Q. At the time he asked you to write that on there, did 
he know that you had not read it? 

Mr. Roberson: May it please the Court, I don’t know 
that that is the fact. 

The Court: Sustained. 

109 A. I suppose it is— 

The Court: No. (Striking gavel) I strike it out. 
I had sustained the objection, and your answer was im¬ 
proper. 

The jurors will disregard it. 

Now, will you stand farther back to conduct your ex¬ 
amination. 

Mr. Bress: What did your Honor say? 

The Court: Will you stand farther back. 

Mr. Bress: Yes. 

By Mr. Bress: 

Q. Mrs. Long, after this statement was written by Mr. 
Councill, did he ask you to sign it? A. Yes, he did. 

Q. Did he ask you to read it? A. No, he didn’t. 

Q. Did he ask you to write anything on it with respect 
to whether you had read it? A. Yes; he asked me to write 
that. 

Q. Did he ask you to write the sentence that you have 
written on here? A. That is right. 

Q. Was he present the whole time; was he with you the 
whole time? A. Yes, he were. 

Q. Did he show you the statements of any other 

110 witnesses? A. No. 

Q. Do you recall what he told you about what he 
had determined from interviewing other witnesses? A. No, 
he didn’t. 
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Q. In answer to a printed question on the front page: 

“Question: What was the direct cause of the accident?’’ 
the answer written here by Mr. Councill is: “Woman put 
too much weight on her left arm.” 

Did you tell him that? A. No; I wouldn’t know that. I 
didn’t tell him that. 

Q. This statement bears the date, “January 12, 1949.” 
Does that date stand out in your mind for any particular 
reason? A. Oh yes. I went to the hospital that day. 

Q. And delivered a baby? A. Two. 


111 Joseph L. Proctor was called as a witness for the 
plaintiffs and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Bress: 

Q. Officer Proctor, will you state your full name? A. 
Joseph L. Proctor. 

112 Q. Did you receive information at about one 
o ’clock on that day that a lady had been injured on a 

bus at 25th and Good Hope Road? A. I did. 

• ••••••••• 

Q. Do you recall, upon arriving at the scene, what you 
found? A. We found this Capital Transit bus at the curb 
at the bus stop, and a lady sitting in the bus who complained 
of receiving an injury. 

Q. Where was the lady when you first saw her? A. She 
was -seated in the front of the bus. 

Q. On a seat? A. Yes, sir. 

Q. Did you have any conversation with her at that time? 
A. I did. 

Q. Can you tell us what you asked her and what 

113 she replied? A. Well, we inquired as to the cause 


of the injury, and her reply was a little confused. She 
seemed, perhaps due to the state of shock she was uncer¬ 
tain as to just what had transpired. 

Q. Did you have any conversation with the bus driver? 
A. I did, sir. 

Q. What did he tell you? A. That upon, while alight¬ 
ing, that she alleged that she received this injury. 

Q. Did he tell you anything more specific than that ? A. 
I don’t recall. 

Q. WTiat did you then do, Officer? A. We asked the lady 
if she would go to the hospital or a private doctor, and after 
some time we finally took her to Dr. Thibadeau, who was— 

Q. (Interposing) Was Dr. Thibadeau in that area? A. 
Yes, sir, he is just a few blocks from there, and I believe 
may be a private physician. 

Q. I see. And you took her in the scout car? A. Yes, sir. 


114 Q. State what her apparent physical condition was 
at the time that you took her from the bus to your 

scout car. A. She apparently had received an injury and 
was in some pain, the degree of which I cannot state, but 
seemed to be more confused and perhaps in a slight state 
of shock. 

Q. When you took her to Dr. Thibadeau’s office, did you 
leave her there? A. No, sir. We took her in and 

115 waited for her. 

Q. How long did you wait for her? A. It seemed 
a little time. I can’t recall whether it was a half-hour or 
an hour. It wasn’t just a few minutes, though. 

Q. Were you in the room with her and the doctor, or 
did you wait outside? A. Waited in the waiting room, sir. 

Q. Did there come a time when you left that you took 
her with you? A. We did, sir. 

Q. WThere did you take her? A. Took her to her home. 



> 


•u 


4 


1 




49 


Cross-Examination 
By Mr. Roberson: 

Q. Officer Proctor, at any time when you were in the 
presence of this lady, did she claim to you that she 

116 had been injured by reason of a sudden and violent 
stop of the bus? A. No, sir. 

Mr. Roberson: No further questions. 

Redirect Examination 
By Mr. Bress: 

Q. Did you have any conversation with her as to what 
caused her to be injured? A. Yes, sir. 

Q. And you state that she was in a condition of confusion 
and shock? A. Yes, sir. 

Mr. Bress: That is all. Thank you. 

• *•**#*#*• 

Mr. Bress: If the Court please, at this time I would like 
to offer in evidence the United States Life tables and actu¬ 
arial tables published by the Federal Government, showing 
this lady’s life expectancy. 

The Court: Very well. 

Mr. Bress: The life expectancy for white females in the 
United States, according to the last published census, is at 
age fifty-five to fifty-six, 20.7 years; and at age fifty-eight 
to fifty-nine, is 18.4 years. 

117 The plaintiff rests, if the Court please. 

Mr. Roberson: Call Mrs. Clarke, please. 

The Deputy Marshall: Who is that? 

Mr. Roberson: Mrs. Clarke. 

First, Your Honor, may I re-introduce at this time the 
portion of the hospital record which was previously 
stricken, about the sudden— I made a note of that. (In¬ 
specting papers) —that she was spun around. 

The Court: Yes. And you object to that? 

Mr. Bress: Yes. 


The Court: Nevertheless, I overrule the objection . 

(To jury:) Counsel for the defendant read certain por¬ 
tions of the hospital records which I first admitted and then 
excluded. I excluded them because the hospital records had 
not then been admitted in evidence. They have been ad¬ 
mitted in evidence, and I now reinstate that evidence: that 
is, the evidence which was referred to you, read to you by 
counsel for the defendant from the hospital records. 

(The portions of the hospital records referred to were 
marked as Defendant’s Exhibit 2 and received in evidence.) 

• *•*•#•#•* 

Mrs. Helen H. Clarke was called as a witness for the 
defendant and, having been first duly svrorn, was examined 
and testified as follows: 

118 Direct Examination 

By Mr. Roberson: 

Q. Your name is Mrs. Helen H. Clarke, C-l-a-r-k-e? A. 
Yes, sir. 

Q. You are the wife of Mr. A. B. Clarke? A. Yes, sir. 
Q. Mrs. Clarke, calling your attention to the early after¬ 
noon of December 21, 1948, were you a passenger on a bus 
when another passenger claimed to have been injured ? A. 
Yes, I was. 

• ••••••••• 

Q. Where were you seated on that bus ? A. I was seated 
on the first seat, facing the driver, after the long diagonal 
seat. 

Q. And who was seated with you? A. My husband and 
my two children. 

Q. Did you there witness this accident? A. I did. 

Q. What did you see? A. Well, as the passenger was 
about to alight, she was holding with her right hand onto 
the bar and going, had started down the steps, and she 
seemed to fall, or seemed to sit down. 
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119 Where had the lady herself been sitting before 
she went to the door of the bus? A. As I recall, 

she was sitting in the diagonal seat on the side near the 
door. 

Q. By diagonal, do you mean the long seat? A. The long 
seat, yes, -sir. 

Q. And was she still sitting there when the bus came to 
a standstill? A. I’m not sure. I don’t recall exactly 
whether she was actually sitting there at the time, but I 
believe so. 

Q. Describe the manner in which the bus came to a stop, 
Mrs. Clarke? A. Well, it seemed to come to a normal stop. 
There were no signs of jar or anything. 

Q. Did you say you had two children with you at that 
time? A. Yes, we did. One was a little over a month old, 
and the other one was nineteen months. 

Q. Did you see anyone in the bus, including your children 
discommoded as a result of that stop? A. No, sir. 

Q. After you saw the lady go down on the step of the 
bus, what did -she do? A. Well, she started to cry and 
claimed, said that she hurt her arm or something; and the 
bus driver and another passenger helped her back 

120 on the diagonal seat. 

Q. Did you at any time hear her claim that there 
had been an abrupt or violent stop? 

« • * * * * * * • • 
A. No, sir. 

• ***•*•#• • 

Cross-Examination 
By Mr. Bress: 

Q. Mrs. Clarke, you and your husband were seated in the 
first seat on the left side, holding the two children? A. 
That is right. 

Q. Do you know whether or not your attention was con¬ 
centrated on any particular part of the bus as it came to a 
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stop? A. Well, we were watching people get off and on, 
because it was during the time that my baby wanted his 
feeding, and he was fussing, and we were wishing 

121 people would hurry and get off faster. We were 
watching them get on and off, and continued the 

trip home. 

Q. Isn’t it a fact that as this lady proceeded from her 
seat, you were concentrating on the front door of the bus, 
looking at the— A. (Interposing) Well, w’e were watching 
people more than we were—the passengers on the bus itself, 
yes, sir. 

Q. You have a recollection of seeing people come on the 
bus? A. Well, we were watching them come on and off, 
yes, sir. 

Q. Did you see the people come on the bus and get off 
the bus before this lady complained that— A. (Interpos¬ 
ing) There was a passenger or two got off the bus before. 
I don’t recall the number, because I didn’t count them. 
But the bus had stopped, and there was one or two passen¬ 
gers, I wouldn’t say the number, got off prior to her getting 
off. 

Q. Yes. What I want to know is, what was the first thing 
that attracted your attention to the fact that this lady had 
been hurt or complained about being hurt? A. Well, when 
■she sat down. That was the first thing that attracted our 
attention to her being hurt. 

Q. At the time she sat down, had some people already 
gotten off the bus? A. Yes, sir. 

122 Q. And others gotten on? A. None had gotten on 
as yet, sir. 

Q. When she sat down, was she then at the step area? 
A. She had stepped down one step, yes. 

Q. So at the time when she *sat dowm, did she sit down 
slowly, sliding down the right hand bar with her hand on the 
right-hand bar? A. She had hold of this crossbar, and she 
did not slide her hand down. She seemed to go down rather 
gradually. 
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Q. With what hand was she holding on the bar? A. 
Right hand. 

Q. Was that bar on her right, then? A. Yes, sir. 

Q. Did you see this lady at any time as she came from 
the point where she was seated to the pole that is located 
immediately behind and to the right of the driver? A. No, 
sir, I did not.' 

Q. Did you not see her at that time? A. I did not see her 
go near that pole at all. 

Mr. Bress: That is all. 

Redirect Examination 
By Mr. Roberson: 

Q. Mrs. Clarke, counsel has asked you about a pole be¬ 
hind and to the right of the driver. Was that within 
123 your vision? A. Yes, it would have been sir. 

Q. And you didn’t see this lady go near that par¬ 
ticular pole? A. Well, the pole he means is the pole on the 
opposite side of the door from the one she was holding onto, 
is that right? She was not near that, as I recall. 

Mr. Roberson: Thank you, Mrs. Clarke. 

May she be finally excused, Your Honor? 

Mr. Bress: Just one more question: 

Recross-Examination 
By Mr. Bress: 

Q. The first time you saw this lady was when she was 
closer to the front door that she was to this pole? A. Well, 
no; she had started, we -saw her as she started getting otf 
the bus. 

Q. Starting going down the step? A. We watched her. 
But as far as anything being wrong, the bus had already 
stopped, and we do not recall her as an individual until the 
time that she claimed she was hurt. 

* 

Q. You did not notice her until after she screamed out? 
A. Well, we saw her go down, but I mean as an individual 
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other than any other passenger getting off, she got off in the 
normal manner of holding with her right hand on 
that— 

124 Q. (Interposing) Did she scream out or complain 
about her shoulder before she went down on that 

step? A. No, she didn’t, in so far as outwardly complain¬ 
ing of it. 

Q. Can you tell us, if you know with certainty, whether 
she screamed out before she sat down or after? A. Well, 
it was as -she went down that she started— 

Q. (Interposing) Do you know how the lady got from the 
area of the pole behind the driver to the area where she 
stepped down and sat down? 

A. She had walked and was holding onto the rod there 
before she went down. She had already gone down one 
step at least before she— We couldn’t see the second step; 
whether she had gone down two, I wouldn’t guarantee; 
but she had already gone down one step before she went 
down. 

Q. And that was the first time you saw her? 

A. Well, we saw her go that far. 

Q. But you- 

A. (Interposing) But we didn’t pay any attention 

125 to whether she came from way at the rear of the 
bus. As I recall, she was sitting at the side seat, 

diagonally opposite us. 

Q. But you did not take any particular notice of her 
when she was in the area where she went down one step 
and sat down? 

A. Not until she started out the door, no. 

#*##•••••• 

Mrs. Clifton Jackson was called as a witness for the 
defendant and, having been first duly sworn, was examined 
and testified as follows: 
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Direct examination. 

By Mr. Roberson: 

Q. Your name is Mrs. Clifton Jackson? 
A. That is right. 


Q. Calling your attention, Mrs. Jackson, to the early 
afternoon of December 21, 1948, were you a pas- 
126 senger on a bus when another passenger claimed to 
have been injured? 

A. Yes. 


Q. Where were you seated on the bus yourself? 

A. The first long seat behind the bus driver on the left- 
hand side. 

Q. Did you have occasion to notice a lady that claimed 
an injury on that bus? 

A. Yes, I did. 

Q. Where was she when you first noticed her? 

A. Alighting from the bus. 

#*•*#•#**# 

Q. Tell the Court and jury, Mrs. Jackson, what you 
saw. 

A. I remember she stepped down to get off the bus, and 
her heel caught on the step and she fell. She grabbed the 
pole as she fell. 

Q. Could you see from your position on that long 
127 seat on the left-hand side of the bus, what her heel 
caught on? 

A. The step. 

Q. Did you notice that step after she had gotten off 
the bus? 

A. Yes. 

Q. Was there anything wrong with that step? 

A. No, there wasn’t. 

Q. Was the bus in motion or at a standstill at the time 
this lady fell? 
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A. At a complete standstill. 

Q. Do yon recall where the lady herself had been sitting, 
or do you know? 

A. No, I don’t. 

Q. Had that bus stopped with a sudden jerk or violent 
stop? 

A. No. 

Q. Describe the manner of its stop to the jury, please. 
A. As far as I can remember, it stopped ordinarily as 
it comes to a stop. 

Q. Nothing unusual on that occasion? 

A. Nothing unusual. 

Q. Did you notice whether this lady bumped herself at 
the time she caught her heel on the step? 

A. No, I don’t remember. 

128 Q. Did she call out at the time that happened? 

A. Yes. 

Q. Was that as she was going down? 

A. Afterward. 

Q. Afterwards, as she sat down? 

A. Yes. 

Q. Was she actually on the top step of the bus, in a 
seated position? 

A. I don’t know. 

Q. You don’t remember about that? 

A. I don’t remember. 

• ••••••••• 

129 Cross-examination. 

By Mr. Bress: 

Q. Mrs. Jackson, you say that the first time that the 
lady called out was after she had caught her heel in the 
step? 

A. That is right. 

Q. I would like you to tell us, then, what her position was, 
where she was with respect to the platform of the bus, and 
the first step, when you first noticed her. 
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A. I first noticed her when she started to go down, step 
off the bus, and as she did so, her heel caught on the step. 

Q. I see. You say that you looked at the step before 
you got off the bus? 

A. I couldn’t get off. 

Q. I say, did you look at the step; did you go over and 
inspect it? 

A. I looked at the step, yes. 

Q. When did you do that? 

A. After she had fallen. 

Q. Did you get off of the bus at that time? 

A. No. 

Q. Or did you get out of your seat and go over to where 
she had fallen? 

A. I could see from where I was sitting. 

130 Q. Oh, you didn’t leave your seat? 

A. No. 

Q. And you were seated in the first seat behind the driver. 
Is that the long parallel seat? 

A. That is right. 

Q. Were you the only one on that seat? 

A. No, my daughter was with me. 

Q. Wasn’t there also a fairly stout colored lady sitting 
on the same seat with you? 

A. I don’t remember that. 

Q. Do you remember whether or not, on the seat that 
ran the way to your right, there was a couple sitting? 

A. I don’t remember that, either. 

Q. Do you remember a couple sitting there with two 
babies? 

A. No. 

Q. But from the position where you were seated on that 
seat that runs parallel with the bus, you made an observa¬ 
tion that this lady had caught her heel in something at 
the step; is that correct? 

A. On the step. 

Q. On the step? 
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A. Mm-hiun. 

Q. What did you see on the step that she could have 
caught her heel on? 

131 A. The rubber matting, I suppose. 

Q. Pardon? 

A. The rubber matting, where she went to step down. 
Q. Was there rubber matting on the step? 

A. Well, like there is on any bus, you know, whatever 
they call it. 

Q. The corrugated- 

A. (Interposing) Yes. 

Q. But there was nothing unusual there ? 

A. No. 

Q. And there was nothing slippery or no obstruction 
that she could have caught her heel on? 

A. No. 

Q. Well, how did you come to the conclusion that she 
caught her heel on the step, then ? 

A. As she went to step down, like that, (indicating)- 

Q. (Interposing) Did you draw the conclusion that she 
must have caught her heel on the step because she stag¬ 
gered? 

A. She didn’t stagger until she caught her heel. 

Q. Well, did you notice her walking perfectly upright 
when she got to the step and turned to her right to go 
down? 

A. I didn’t notice her before she got to the step. 

Q. Then you didn’t notice her at all, as to how she got 
from the area where the driver was, or before she 

132 got to the driver, and the pole that was to your 
left; you didn’t notice her from that area up until 

the time she was on the top of the front step? 

A. No, didn’t notice that. 

Q. You didn’t notice that at all? 

A. No. 

Q. But the first time you heard her yell or complain was 
when she was at that step and it seemed to you like she 
might have caught her heel? 
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A. Yes, on the step. 

Q. You don’t know as a fact that she did actually catch 
her heel? 

A. It looked to me as if she caught her heel, from where 
I was sitting. 

Q. What was there about the motion of her body that 
made you think that she caught her heel? 

A. She put one foot down and went to bring her other 
foot down, and her heel caught on the step, and that is 
when she fell. 

Q. Well, if that is the top platform of the bus over 
133 there, will you illustrate to us what you mean about 
how the lady caught her heel going down? (Indi¬ 
cating) 

A. I’ll try. 

Q. Yes. 

(Witness left stand to comply.) 

Mr. Roberson: Don’t fall, Mrs. Jackson. 

The Witness: No. 

A. (Demonstrating) I don’t remember just what foot 
now, but this is my version. She caught her heel so. 

Q. Oh, you mean her heel went down with the perpen¬ 
dicular of the step, but the heel remained on the step? 

A. Yes. 

Q. Did you see that? 

A. Yes. 

Q. You did. All right, take your seat. 

(Witness resumed stand.) 

Q. Was this lady wearing, what kind of heels at the 
time? 

A. I’d say cuban heels. 

Q. WTien that occurred and her heel was caught, what 
happened to her? 

A. She went down, slowly. 
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Q. How did she go down? 

A. Slowly. 

• ••••••••• 

134 Q. Did she go forward, head first? 

A. I’d say it was more or less in a sitting posi¬ 
tion. 

Q. She got her heel caught with one leg down and the 
other leg up, and she went down in a sitting position? 

A. If I am remembering correctly, it was more or less 
in a sitting position. 

Q. As a matter of fact, you testified on direct examina¬ 
tion that you don’t know whether this lady ever went 
down or not. 

A. I did? 

Q. Pardon? 

A. I said, I did? 

Q. Yes. Did this lady actually ever sit down on the 
floor? 

A. As I can remember, yes. 

Q. Did you notice whether or not, in what you saw there 
of her sitting down, whether or not in the process of sit¬ 
ting, she sat down slowly or she sat down fast? 

A. I’d say slowly. 

135 Q. Slowly. Was she holding onto anything as 
she sat down slowly? 

A. The upright, pole. 

Q. And was that with her left hand or her right hand? 
A. I can’t remember now which hand it was. 

Q. But she sat down slowly? 

A. Yes, as far as I can remember. 

Q. And after she sat down, was the first time you heard 
any- 

A. (Interposing) Outcry. 

Q. —complaint out of her? 

A. Yes. 

Q. Mrs. Jackson, do you know Mr. Councill of the Capi¬ 
tal Transit Company? 
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A. No. 

Q. Did Mr. Councill of the Capital Transit Company 
come to see you shortly after this accident for the purpose 
of taking a statement from you? 

A. No. I don’t know Mr. Councill, no. 

• • * • * • • • • • 

By Mr. Bress: 

Q. Did you give a statement to any representative of 
the Capital Transit Company? 

A. No. 

136 Mr. Bress: May I call upon counsel to produce the 
statement. 

Mr. Roberson: You asked me if she gave one. She got 
one through the mail and sent that hack in. 

The Witness: I thought he meant, did he talk to me, I 
thought. 

Mr. Roberson (Producing paper): Here it is. 

May it be introduced into evidence, Your Honor? 

Mr. Bress: I am offering it. 

The Court: It doesn’t make any difference. You cannot 
introduce it now. 

Q. Mrs. Jackson,- 

The Court: If you examine her with reference to that, 
it may make it admissible. 

By Mr. Bress: 

Q. Mrs. Jackson, did you observe any altercation be¬ 
tween Mrs. Platshon, the lady who was hurt, and the bus 
driver? 

A. What do you mean by that, altercation? 

Q. Well, was there any physical pushing or shoving 
between the two of them? 

A. She didn’t want to be assisted by the bus driver, to 
be helped up in any way. 

137 Q. I see. Did she push the driver away? 

A. Pushed him with her hand, if I can remember. 
Q. She did. Did any representative of the Capital Tran¬ 
sit Company come to your home? 
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A. No. That’s what I thought you meant at first, did 
someone talk directly to me. I meant no, they didn’t. 

Q. Yes; have you had any occasion to discuss this occur¬ 
rence in any way from the time of the accident up until 
the time you came to court here for this trial? 

A. Yes. Not with Capital Transit, though. 


Redirect examination. 

By Mr. Roberson: 

Q. Let me just ask one other question. Did you receive 
a questionnaire in the mail within a week after the acci¬ 
dent? 

A. Oh, yes. 

Q. You filled that out and sent it back in? 

A. Yes. 


138 A. B. Clarke 


Direct examination. 

By Mr. Roberson: 

Q. Your name.is Mr. A. B. Clarke? 

A. Yes, sir. 

Q. Your wife is Mrs. Helen Clarke? 

A. Yes, sir. 

Q. Mr. Clarke, calling your attention to December 21, 
1948, were you and your wife witnesses to an alleged in¬ 
jury on a bus ? 

A. Yes, sir. 

**#***••*• 

Q. Where were you and your wife seated? 

A. In the first double seat behind the driver. 

Q. Did you have anyone with you? 

A. Well, we had our two children. 
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Q. And how old were those children? 

139 A. One was a little over six weeks, and the other 
was eighteen months, nineteen months. 

Q. Will you describe the manner in which the bus came 
to a stop at the bus stop at 25th and Good Hope Road? 

A. Well, in the usual manner; no other description, ex¬ 
cept that he did come to a full stop. 

Q. Was there any suddenness or violentness about this 
stop? 

A. No, sir. 

Q. Did you see a lady at that time sustain an accident? 
A. Yes, the one sitting in the front seat. 

Q. You had noticed some lady that had been sitting in 
the front? 

A. Well, yes, sir, I believe there were a couple of people 
on the long seat opposite the one man driver. 

Q. And one of the people on that seat apparently later 
sustained an injury? 

A. Yes, sir. 

Q. Will you describe what you saw in relationship to that 
lady from the time she got up from that seat? 

A. As I remember, there was, the bus had come to a 
stop, and- 

Q. (Interposing) Before she got up? 

A. Yes, sir. And either one or two passengers had 

140 gotten off before she did. When she began to alight, 
she seemed to slump in her, in the well beside the 

door, with cries of pain. Then the driver and one of the 
gentlemen helped her back to the seat and asked her if 
she cared to go to the hospital, because she thought some¬ 
thing had happened to her arm. 

Q. Did the bus move any or make any motion at the time 
this lady was getting off after it had once stopped? 

A. No, sir. 

***##*••*• 
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Cross-examination. 

By Mr. Bress: 

Q. You didn’t see this lady who later claimed to have 
been hurt get up from her seat to leave? 

A. I wasn’t paying any attention to her when she got 
up. 

Q. The first time you did pay attention and the first 
time you noticed her was when she was at the steps? 

A. The first time I noticed her particularly. I did notice 
that someone had occupied the other seat, and she was the 
someone that was getting off. 

Q. My question is that you did not notice her before 
you saw her at the steps? 

A. Well, I wouldn’t say that I noticed her particularly; 
just as a casual observer. 

141 Q. Can you tell us whether or not you saw her 
get up from her seat, and you remember her walking 
from her seat to the front steps? 

A. No, I wouldn’t say that I remembered- 

Q. (Interposing) The first time you saw her, then, was 
after the bus had stopped? 

A. Yes, sir. 

Q. You did not see her before the bus stopped? 

A. No, I didn’t see her- 

Q. (Interposing) And when you first saw her, she was 
in the act of doing what? 

A. Alighting from the bus. 

Q. By alighting from the bus, you mean stepping down? 

A. Stepping down, that is right. 

Q. Did you see her step down? 

A. Yes, sir. 

Q. Can you describe what she did while stepping down? 

A. She grasped the rail on the right-hand side while 
stepping down. Whether it was the first or the second 
step, I wouldn’t be sure, but then she began to slump or 
sit in the well. 
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Q. In the well? 

A. In the well, or, I don’t know whether she reached 
a full sitting position or not. 

Q. So the first time when you saw her, she was 
142 stepping down and you saw her grasp for the pole 
on her right; and at that moment, she was slumping 
down to a sitting position? 

A. She had grasped the pole first and slumped down. 

Q. She grasped the pole, and after grasping the pole, she 
slumped down, after she had already taken one step? 

A. Yes. 

• * • • • • * * * • 
Paxil Weltz 


Direct examination. 

By Mr. Roberson: 

Q. Your name is Mr. Paul Weltz, W-e-l-t-z? 
A. That is right. 

Q. Where are you employed, Mr. Weltz? 

A. Navy gun factory. 


143 Q. Calling you attention to December 21,1948, did 
you witness an accident to a lady on a bus over in the 
Southeast section? 

A. I did. 

Q. Where did the accident take place, Mr. Weltz? 

A. Right in front of Handley’s five-and-ten-cent store on 
Good Hope Road. 
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Q. Where were you seated on the bus, Mr. Weltz? 

A. Well, it was on the second cross seat from the driver. 
Q. On the left-hand side? 

A. Left-hand side, left-hand side. 

Q. Did you notice the manner in which the bus came 
to a stop? 
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A. I did. 

Q. Would you describe to the jury, please, the manner 
in which this bus stopped? 

A. Well, the bus come to a stop. When it come to a 
stop, it was about five seconds, I would venture to say about 
five seconds, before the lady started to get off the bus. 
When she got off the stop—when she started off the 

144 bus, she was in a side motion, being a heavy woman, 
which is more natural for a heavy woman, to have a 

side motion,- 

Mr. Bress: I object to any argument by the witness. 

The Court: Yes, I sustain the objection. 

By Mr. Roberson: 

Q. I just asked you the manner in which the bus came 
to a standstill. 

A. It come to a natural standstill before she started to 
get off. 

Q. Was there a sudden jerk or a violent stop? 

A. Positively not. 

Q. Did you notice this lady while she was still seated; 
do you recall that? 

A. Yes, sir. 

Q. Where was she seated, if you remember? 

A. On the long seat, the right-hand side of the bus. 

Q. Did she get up while the bus was in motion or after 
it had stopped? 

A. In my judgment, she was still seated when the bus 
stopped. 

Q. Where was she at the time you saw her moving with 
a side motion as you have described ? 

A. On her way to the door from her seat. 

Q. What did you see with respect to her getting off? 

A. Well, she sit in this long seat in the front of 

145 the bus, right-hand side of the bus, and she seemed 
not—rather fidgety for a passenger to be on a bus. 

When she got up off the seat, she started towards the door 
in a side-swinging motion, and the first step down on the 
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platform off the floor of the bus to the first step, she had 
a swinging, that landed her up against the bar of the bus. 

Q. You hace indicated with your left shoulder, hitting 
the bar? 

A. With the left arm is just about where that bar struck 
her arm. 

Q. What happened then, Mr. Weltz? 

A. She curled up on the steps of the bus. 

Q. By curling up, you mean- 

A. (Interposing) I mean just folded, she just had no 
strength to hold herself on her feet. 

Q. Did she make any noise? 

A. No; she said something about her arm. That’s what 
I heard her say. And of course, the bus driver and I 
helped her back on the seat again. At that time, the bus 
driver, after he had her on the seat, the bus driver made 
all efforts to contact somebody. Where he went to, I do 
not know. 

Q. Did you ask the lady what had cause her to fall? 

A. No, I didn’t ask her anything about that. 

Q. Did you hear her say anything about that? 

A. She said her shoulder hurt her, and I said, 
146 “Well, keep your arm still. Don’t move it too 
much.” She talked about her shoulder all the time. 
I don’t know. 

* • * * • * * * • * 

Cross-examination. 

By Mr. Bress: 

Q. Mr. Weltz, did a representative of my office come to 
see you as soon as your name was ascertained on Saturday 
and want to talk to you, and you refused to talk about this 
case? 

A. I didn’t say I refused to talk about the case. I wished 
not to talk about the case. 

Q. Did you have a visit from someone from my office 
who same to see you on Saturday to ask you what you knew 
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about it, and you said, “I’m a Capital Transit witness, and 
I’ll not talk until I get to court”? 

A. Positively I’ll disagree with you. 

Q. Well, what did you tell him? 

A. I said, “I don’t wish to comment on it at this time. 
I’d rather do it in court.” 

Q. I see. So you did not discuss the case with my 
representative? 

A. That is right. 

Q. I see. 

A. Want me to give any reasons why I didn’t want 
to- 

The Court: No; you have answered the question. 
147 By Mr. Bress: 

Q. Yes, I’d like you to give us, give me the 
reasons why you didn’t discuss it with my representative. 

A. I’m not familiar with these subpoenas, as they call 
them here. The subpoenas we always received in the 
States was nothing like that, and I thought that if I made 
a statement, I would have to back it up, any kind of state¬ 
ment at all, which the right place would be to discuss it 
in court. Would that not be true? 

Q. Is that the reason why you discussed it, refused- 

A. (Interposing) I said I didn’t know anything about 
it, about the subpoena. One subpoena was already given 
me. He didn’t show me no subpoena at that time. He 
asked me for comments. I didn’t see no subpoena. 

Q. Did you give a statement to the Capital Transit 
Company? 

A. At the time of the accident, yes, sir. 

Q. Who did you give it to? 

A. I couldn’t tell you who the man was. 

Q. Did he come to your home? 

A. That is right. 

Q. And was his name, do you remember, would you 
recall it if I mentioned it to you? 
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A. I would not. 

Q. Mr. Councill? 

148 A. I couldn’t tell you that. 

Q. And did he write out the statement and then 
you signed it? 

A. I made the statement, sir. 

Q. Yes, but did he write it out? 

A. He made it as I said it, exactly what I saw. 

Q. Did you have any discussion with the other witnesses 
since you have been down here at court? 

A. Well, I commented. 

Q. You did comment? 

A. I commented with the people in the corridor. 

Q. Comments about what happened in this accident? 

A. Well, I just said what I saw in the accident 
Q. How long have you been working at the Navy gun 
factory? 

A. About eighteen years. 

Q. Do you remember what day of the week this accident 
occurred? 

A. I couldn’t tell you that. 

Q. What time of the day did it happen? 

A. Well, to my judgment I would say it was somewhere 
between three and four. I don’t know, I couldn’t make a 
positive statement on that. 

Q. Where were you going at the time? 

A. At home. 

149 Q. Where had you been? 

A. Down the street. 

Q. Was this a working day? 

A. No, sir; I was off that day. 

• • • • # • # * * * 

Q. Do I understand that you were seated in the second 
seat- 

A. Crossways, that is right. 

Q. —that runs, that faces the front of the bus? 

A. That is right. 
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Q. On the left-hand side? 

A. That is right. 

Q. And that is some distance back from the driver, 

isn’t it? Yon have a long horizontal- 

A. (Interposing) Well, it must; this kind of a bus, 
that might be. All the busses are different. 

Q. How many seats were there between where you were 
seated and the driver? 

150 A. That would be the long seat and one seat. 

Q. Was anybody seated in the seats in front of you? 
A. I don’t remember. 

Q. Was the position, if there were people sitting in the 
two-seater in front of you, would their position interfere 
with your view of the step area? 

A. No, sir. 

Q. Well, you don’t know whether there was anybody 
sitting there or not? 

A. No, sir. 

Q. Was anyone seated with you? 

A. No, sir. 

Q. Were you seated next to the window? 

A. No, sir; about the middle of the seat. 

Q. About the middle of the seat? 

A. I would say about the middle of the seat. 

Q. You remember that? 

A. I remember that, yes, sir. 

Q. How do you happen to remember, Mr. Weltz, that you 
were seated in the middle of that seat? 

A. On my view of the person sitting on the seat, and 
the steps. 

Q. Because a person sitting on the middle of the seat 
has a better view than a person sitting next to the win¬ 
dow? 

151 A. That is right. 

Q. I see. And you have a better view of there is 
no passenger sitting in front of you, too? 

A. That is right. 
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Q. When was the first time that you noticed this lady 
in connection with this incident? 

A. Well, when she was coming up the hill, up Good 
Hope Road hill. 

Q. The first time you noticed her was coming up the 
hill? 


A. That is right. 

Q. What was there about her that made you notice her? 
A. Well, she was uneasy about something. She seemed 
like she was fidgety. 

Q. She was fidgety? 

A. Yes. 


Q. What do you mean? 

A. I mean she wasn’t in a still position at all times. 

Q. What was there about her conduct, sitting on the 
seat, going up the hill on this bus, that makes you say that 
she was fidgety? 

A. Well, she went, she kept in movement all the time. 
She wouldn’t sit still very long at a time. That’s my 
opinion, anyway. 

Q. What was there while you were riding on the 
152 bus, sitting on the opposite side from her, to make 
you particularly notice that this woman was fidgety? 

A. I think that anybody that’s not in a still position 
very long, you would notice. 

Q. Could you illustrate, sitting in that seat, what you 
mean by her fidgeting? What did she do? 

Q. Well, keep moving around this way. She’d go like 
that. (Demonstrating) 

Q. Was she holding her left shoulder? 

A. I couldn’t say. 

Q. You just now, doing that, grabbed your- 

A. (Interposing) I went like that. (Demonstrating) 

Q. You don’t mean to imply that she was holding her 
left shoulder before this accident happened ? 

A. No, I wouldn’t say that. 

Q. But what you noticed about her was that she would 
move around in her seat? 
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A. She wouldn’t be in a still position very long at a 
time. 

Q. How many times did she move around in her seat? 

A. Well, I couldn’t tell you that. 

153 Q. Did you continue to notice her from the time 
the bus was going up the hill, continuously up to the 

time when you assisted her back to her seat? 

A. I wouldn’t say I continuously noticed her, no. 

Q. Did you observe her when she got up to leave her 
seat? 

A. I did. 

Q. And when she got up, did she stand up and turn to 
her right and walk forward? 

A. That is right. 

Q. Did you continue to watch her? 

A. I did. 

Q. There was nothing else that attracted your attention? 
A. No, sir. 

Q. There were passengers who got off the bus before 
she did? 

A. I believe there was one passenger; I’m not sure of 
that. 

Q. Passengers that came on the bus? 

A. Off the bus. 

Q. Did any passengers get on the bus? 

A. I couldn’t tell you that. I don’t remember that. It 
was all excitement at that time. 

154 Q. And you say that the bus was standing still 
for a good five seconds before she got up from her 

seat to leave? 

A. I didn’t say that. I said this bus stopped for about 
five seconds before she started to get off the bus; that is, 
getting off of the bus. She can be in the bus. 

Q. Oh, the bus was stopped for five seconds before she 
started to get off the bus? 

A. Off the bus. 
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Q. All right. 

A. She was still—when I say off the bus, I mean down 
the steps. 

Q. So the bus was stopped,—do yon mean to imply by 
that that the bus was stopped when she got up from her 
seat? i 

A. I wouldn’t say that. 

Q. Well, do you know whether the bus was stopped when 
she got up from her seat to go forward? 

A. Yes, sir, I’ll say that; yes, sir. 

Q. Well, a moment ago you said you “would say that.” 
Do you mean it is a matter of recollection or- 

A. No, sir. 

Q. —or a matter of judgment? 

A. No, sir. I said there was five seconds elapsed from 
the time she started to get off the bus, down the steps. That 
is what I mean; not off the bus. 

155 Q. But I would ask- 

A. (Interposing) From the time she got off the 
seat, I couldn’t tell you how many seconds that was. 

Q. And you noticed that her manner when you observed 
her was a side-swinging motion? 

A. That is right. 

Q. And where was she when you observed that? 

A. On her way to the steps. 

Q. At the steps? 

A. That is right, going towards the steps. 

Q. Is the position, that you might have misinterpreted, 
a staggering motion on her part, for a side-swinging motion 
in the area of the steps? 

A. No, sir. 

Q. Do you know the difference between a staggering 
motion and a side-swinging motion? 

A. I do, yes, sir, that is right. 

Q. But it is not possible that you might have made a 
mistake? 

A. I don’t think so. 
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156 Q. On direct examination, yon stated: 

“My judgment was that she was still seated when 
the bus stopped.” 

That is your judgment? 

A. That is right. 

Q. By using that expression, “your judgment,” do you 
mean that is your opinion or you have a- 

A. (Interposing) My opinion, my opinion. 

Q. Your opinion? 

A. That is right. 

Q. Do you mean you have an independent recollection, 
and do you now so testify that you recall that the bus was 
stopped while she was still seated? 

A. That is right. 

Q. So it is not a matter of judgment; it is a matter of 
knowledge? 

A. "Well, that is right. That is what I say; that is right. 

Q. You used the expression that “she curled up on the 
step.” What do you mean by that? 

A. Well, she folded. Her legs went down on the step. 

She sit right down on the steps. 

157 Q. Did she catch her heel in the step? 

A. No, sir. She was still, had her arm on the 
rail when we got ahold of her. 

Q. What rail was she holding onto this time? 

A. The right-hand rail. 

Q. The right-hand rail? 

A. That is right. 

Q. And when she had hold of the right-hand rail, she 
started to slump down? 

A. She collapsed on the steps, that is right. 

Q. And while slumping down, you think she came in 
contact with the rail on the left side? 

A. That is what I think, and her motions down the 
step. 

Q. That is what you think? 

A. I have no way of knowing that. I have no way of 
knowing that. 
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Mr. Bress: Thank you very much for that. That is all. 


• ••••••••• 


158 The Court: How long will you want to argue this 
case? 

Mr. Bress: Not less than thirty minutes nor more than 
forty-five. 

The Court: How long will you, Mr. Roberson? 

Mr. Roberson: I will take a little time to argue a motion 
first, Your Honor. 

The Court: What is that? 

Mr. Roberson: I will be taking a little time to argue a 
motion before I argue the case. 

The Court: It won’t take very long to hear your motion. 
Mr. Roberson: I’d like the same allotted to me as Mr. 
Bress. 

The Court: I will allow a half an hour a side for 

159 argument, then. 










(Whereupon, at 12:40 p. m., the noon recess was taken.) 


160 (The trial was resumed at 2 o’clock p. m.) 
The Court: Proceed, Mr. Roberson. 

Mr. Roberson: Call Mr. Bowman, please. 

Thereupon,- 

Festus Bowman 


Direct examination. 

By Mr. Roberson: 

Q. Your name is Mr. Festus Bowman, is that right? 
A. That is right. 

Q. Where do you live, Mr. Bowman? 

A. 1207 Sixth Street, Southwest, D. C. 

Q. Where are you employed? 

A. Capital Transit. 
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Q. In what capacity are you employed there? 

A. Bus operator. 

Q. How long have you been a bus operator, Mr. Bowman? 
A. Thirty-two years now. 

Q. Were you an operator on a bus at 25th and Good Hope 
Road on the 21st of December 1948 when a passenger named 
Mrs. Platshon claims to have been injured? 

A. Yes, sir. 

Q. Describe that approach to the 25th and Good 

161 Hope Road stop, Mr. Bowman. 

A. Well, I don’t know if I know exactly what you 
mean by that. 

Q. The roadway leading to it. 

A. The roadway is practically straight going up. It is 
up a slight grade. 

Q. What type of vehicle were you driving? 

A. A Mack bus. That is a rather large type bus. 

Q. A large type bus? 

A. Yes, sir. 

Q. What had first attracted your attention to the lady 
who later claimed an injury? 

A. First thing that attracted my attention, she was stand¬ 
ing right by the post and let out some kind of a yell and 
started moaning, holding to the post and squatting, stoop¬ 
ing down, all at the same time. 

Q. Was your bus at that time in motion or standing 
still, sir? 

A. Standing still. 

Q. Tell the Court and jury in what manner you made 
that stop. 

A. I’d made it in the usual manner. I had plenty of 
time. I approached it very slow, always do on upgrade. 
You fan your air down and bring it out to a smooth stop, 
and right at the last minute when it stops, you put 

162 enough air in the chamber to hold it. 

Q. Is that a service stop, as distinguished from an 
emergency stop? 
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A. You wouldn’t call it an emergency stop, because it 
was a stop that was made with plenty of ease. 

Q. Then tell us what you observed with respect to Mrs. 
Platshon. 

A. Well, really, the first thing I noticed there was her 
standing there by that post, and she started to slump and 
go down, and she made that noise. 

Q. Did she say anything at that time? 

A. Nothing I could hear; just more or less moaning or 
making a noise. 

Q. Moaning, did you say? 

A. Or else making a noise, complaining, saying, “My 
shoulder.” But I couldn’t say which shoulder it was, even 
at that. 

Q. Did she then or at any time say you had made a 
sudden stop? 

A. No, sir. 

Q. What did you do when she sank down to the floor 
in that manner? 

A. Well, I held the brakes on securely to see that the 
bus didn’t make any move until I could get the emergency 
brake up. Of course, by that time it was probably 
163 a few seconds elapsed, and she was all the way down 
on the floor. Then some passenger and me helped 
her over to the seat after she was sitting on the floor with 
her feet out towards the door, down probably the first or 
second step. 

Q. Do you know of anything in connection with the op¬ 
eration of that bus that could have caused her to fall? 

A. None- 

Mr. Bress: I object to that- 

A. —whatsoever. 

Mr. Bress: —as calling for a conclusion. 

The Court: I overrule the objection. 

Answer the question. 
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By Mr. Roberson: 

Q. Answer the question. 

A. None whatsoever. 

****#*••*• 

Cross-examination. 

By Mr. Bress: 

Q. Mr. Bowman, was there anything special that occurred 
that made you remember the manner in which this bus 
came to a stop different, whether this was different on this 
occasion than on other occasions when you brought your 
bus to a stop? 

A. Well, you always bring it to a, pay special attention 
if there’s anybody standing, and there was a pas- 
164 senger up near the front, fixing to leave the bus. 

Especially on an upgrade, you always use extra 
precautions. 

Q. You say as you approached to come to the stop, 
approached the stop, you were using caution because it 
was an upgrade, and as you approached the stop, there 
was a passenger standing at the exit door? 

A. Near the front. 

Q. Near the front? 

A. That is right. 

Q. Where was that passenger standing? 

A. Well, almost opposite me, almost, right up to the 
very front. 

Q. And was that passenger facing the exit door? 

A. The passenger up front, you mean? 

Q. Yes. 

A. Yes, he was waiting to get off. 

Q. Was it a man? 

A. Yes, sir. 

Q. Was he standing down on the first step? 

A. No, sir. 

Q. Or was he holding onto anything? 




« 
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A. No, sir. 

Q. Did you notice what he, whether or not he was holding 
on while you were bringing your bus to a stop, or don’t 
you know whether he was holding on? 

165 A. I don’t know if he was holding on or not. It 
really wasn’t necessary for him to hold on. 

Q. I understand that that is your position, that it wasn’t 
necessary. I am asking you what you observed, whether 
or not the man you say that was standing at the entrance 
was or was not holding on, and I understand your answer 
is you don’t know. 

A. No, I definitely don’t know if he was holding, no, 
sir. 

By Mr. Bress: 

Q. Mr. Bowman, would you be kind enough, if you can, 
to make a rough diagram of the front area, interior of the 
bus. 

A. Mmm, that would be kind of hard to do. 

Q. Do you think you can? 

A. I doubt that, no. 

Q. Let’s see if I can assist you a little bit. 

A. Maybe I can help you. 

166 Q. (Drawing on board) Let’s assume this is the 
front of the bus going in that direction. The oper¬ 
ator’s steering wheel is about here, like that. 

A. No, it would probably be a little further up front. 

Well, probably like that, yes. 

• • * * • * # • # * 

167 Q. Would you come down, please; would you draw 
a circle with an “X” in it, indicating where the 

steering wheel is? 

A. (Going to blackboard) The steering wheej. 

Q. Approximate, Mr. Witness, in the approximate size, 
based on the size of that bus. 

A. (Drawing) There it is. 

• • • * * • * * ' • * 
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168 Q. That’s all right. We understand what you 
mean. 

Now, do you have any brake pedals or mechanism for 
the operation of the bus over here to your right, and do 
you have a coin box; and if so, indicate where that coin 
box is. 

A. Well, the coin box is very close to the operator, so it 
would be convenient. (Drawing) No, I guess that would 
be back slightly further. That might be, let’s see, it might 
be a little low from the- 

• •*«*••••• 

169 Q. (Interposing) Yes. Would you indicate where 
the aisle of that bus is, where passengers would walk 

back and forth, the aisle going back toward the back of the 
bus? 

A. Well, if you make it right, the aisle won’t be near 
to the center; it is going to be way up here further, because 
the middle of the aisle is going to be right directly in line 
with this fare box. Almost. Might be slightly to the left. 

Q. That’s what I thought, and the fare box is down at 
the end of the middle of the aisle or slightly to the left 
then. 

A. It is to the right of the operator when he is sitting in 
the seat, of course. 

Q. Yes. Would you then be more content if the right side 
of this bus were ended about like that? (Indicating) 

A. I guess it would be. 

Q. All right, we will make that change in order to adopt 
your scale. (Drawing) That looks better? 

A. Yes. There’s still a lot of space—well, there’s quite 
a bit of space there. It is kind of hard to tell how much 
space there is. I guess that is about right. 

• •**•#*••* 

170 Q. That would take two lines, that would represent 
the left and the right side of the center aisle. Would 

you indicate that? 
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A. When I start doing that, I still think the bus is going 
to be too wide. 

Q. Well, you can narrow the bus if you like. 

A. (Drawing) Now, what was the dotted line you are 
speaking of? 

Q. Well, does that represent the aisle? 

A. The aisle, yes, sir. 


172 By Mr. Bress: 

Q. Looking from the top down, getting the top-to- 
bottom view of it, your seat is just behind the wheel and 
extends out to the window; is that correct ? 

A. Well, it is probably, it is quite a little ways from the 
window, probably a distance of maybe fourteen or sixteen 
inches. 

Q. It doesn’t go all the way to the window? 

A. You mean the window, you are speaking of the window 
at the side of the bus? 

Q. Yes, sir. 

A. No, it would be at least fourteen or sixteen 

173 inches from that, at least. 

Q. If this represents roughly what is the position 
of your seat, is it a fact that behind that seat there is 
another seat for passengers on both sides that runs some¬ 
thing like that ? (Drawing) 

A. That is right. 

Q. Is that correct? 

A. Yes, sir. 

Q. Then, to the rear, going back farther, the first seat 
for passengers in this direction is like that? (Drawing) 

A. That is right. 

Q. Is that correct? 

A. Mm-hmm. Yes, sir. 

Q. Are there any posts behind your seat here, any poles ? 

A. Behind my seat? 

Q. Yes. 
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A. No, sir. There’s one off to the right. 

Q. Is there one just about in this position here, where 
I have got an ‘X” mark? Is there a post there, a pole that 
goes up, a vertical pole? 

A. Pm not positive of that. I don‘t think so. I remem¬ 
ber all the other poles very distinctly. 

Q. But is there not a pole immediately to your right and 
to your rear? 

174 A. There is one immediately to my right, but just 
slightly, practically almost opposite but not quite. 

Might be a little off. 

Q. That is the one I am talking about? 

A. That would be over here at the end of this seat, on 
this side. 

Q. On this side? 

A. That is right, at the corner of that seat. 

Q. At that corner? 

A. Yes. 

Q. Is there not one here opposite that, on this corner? 

A. I couldn’t say definitely. 

Q. You don’t know? 

A. No, sir. 

Q. Do you still have the type of cloth blinders that are 
pulled behind the motorman, a bus driver, at night? 

A. Yes, we do have, but the post extending from the 
ceiling to the floor, we wouldn’t necessarily have to have 
that on there, because that was, some of them fastened to 
the back of the seat on a place that might be at the end of 
the seat there. 

Q. Is it not at the end of the aisle here a post opposite 
this, two posts on your right; one just to your right and one 
opposite the seat on the other side? 

175 A. This post I’m not sure about that you are 
speaking of, is one directly behind me. I’m sure 

of the rest of them. I can give you the layout of them. 

Q. But you don’t remember, then, this post that- 

A. (Interposing) In the back of me? 
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Q. —that I refer to? 

A. No, not directly in the back of me, no, sir. 

Q. Yon don’t remember that? 

A. No, sir. 

Q. With respect to the steps of the bus, how many steps 
are there in the bus itself? 

A. Two steps and then out. The platform itself and 
then there’s two steps. 

Q. This is the platform, in this direction, one step down, 
two steps down, and then there is the street; is that right? 

A. That is right. But those steps won’t be quite that 
for up front. They’d be right directly in front of where you 
have got your cross there at the end of that long seat. 

Q. Yes. Very well, sir. (Drawing) Is that about right? 

A. Yes, but they wouldn’t extend up to— Yes, that is 
right, I guess. Yes. 

Q. In addition to that post here, is there another post on 
the right for a person going to the right, going down 
176 the steps? 

A. To your right? 


Q. Yes. 

A. The only post is one I just showed you there, runs 
from the ceiling to the floor, and then there is also a rod 
which is about eight to ten inches above the seat level on 
this long seat there that just, just right in the back of your 
cross there that goes— In other words, where you have 
got that mark across there, that would be one across there, 
just about eight to ten inches above the level of the seats. 

Q. That is the post that would run- 

A. (Interposing) It runs from the window over to the 
post that extends from the floor to the ceiling. 

Q. That is, from this post, there is a lateral post that 
goes this way, or to the wall? 

The Court: Is that a lateral post or a rod? 

Mr. Bress: Which is it? 

The Witness: That is a rod, sir. 
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By Mr. Bress: 

Q. A metal silver-looking? 

A. Yes, about two and a half inches around, good-sized. 
Q. Yes, and it extends from that vertical pole that goes 
to the ceiling and extends over to the wall of the bus ? 

A. That is right. That is at the end of the seat. 

Q. Yes. 

177 A. And runs from the post that runs from the 
ceiling to the floor and goes back from there back to 

the window, the side of the bus. 

Q. Now, you said that the first thing that you knew about 
Mrs. Platshon was when you saw her at the steps ? 

A. Near the steps, right by this post, yes, sir. 

Q. By the post which- 

A. (Interposing) Extends from the ceiling to the floor. 
Q. By the post, which we will call “A.” (Marking 
drawing) And this is the post you are talking about? 

A. Yes. 

Q. Right there. And that is where she was when you 
first saw her? 

A. When I first, that is, the first thing that attracted 
my attention, yes, sir. 

Q. You had never seen her at any time prior to this? 

A. No, I couldn’t say that I have seen her any time prior 
to that. That was the first thing attracted my attention. 

Q. What was there, what was she doing at the time you 
first saw her, as to whether she was sitting, standing, or 
walking? 

A. I don’t know if I know what you mean. The first 
time I saw her, naturally, was when she got on. 

178 Q. I mean when you came to a stop at 25th and 
Good Hope Road, when you first observed her at the 

place marked “A,” what was she doing? 

A. Well, the first thing, she was acting as though she 
was leaving the bus, turning around to face the steps to go 
out; and that is when she made this noise and started to 
slump down. 
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Q. She was in motion when you saw her? 

A. "Well, when I saw her she was, she made this, I couldn’t 
swear if she was moving at that particular instant or not, 
hut she made, when I first saw her she was clinging to this 
rod and making this noise, at the same time sinking down. 

Q. The first time you saw her she was holding onto that 
rod, -which is the railing that is right in front of the first 
right long seat? 

A. On the right side, yes. 

Q. On the right side. And she was clinging onto it at 
that time, is that correct? 

A. That is right. 

Q. And your recollection is, she was clinging onto it with 
one or two hands? 

A. I couldn’t say definitely. It was one or both. It 
was either one or both. She more or less had her back to 
me then, you know, to a certain extent. 

179 Q. You didn’t see her do anything that caused her 
shoulder to hit anything, did you? 

A. None whatsoever. 

Q. So from the point where you saw her, she was either 
clinging on with one hand or two hands, you then saw her 
do what? 

A. Saw her keep, kind of yell and make this noise, and at 
the same time going on down until she finally sat all the way 
down on the floor. 

Q. She gradually slid down this bar? 

A. That is right. 

Q. Until she sat down. Now, you say she went down 
very slowly? 

A. That is right. 

Q. And while she was going down, was she yelling? 

A. Well, not any more than she was at the start, I think. 
She was yelling there quite a bit. She didn’t seem to be in 
any more severe pain in this instance than she was prob¬ 
ably a few seconds previous. In other words, during the 
time she was going down, she wasn’t making any more noise 
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than she was the first time I heard her, which was only a 
few seconds previously. 

Q. What noise did you hear her make ? 

A. She said, “Oh, oh, oh, oh, my shoulder!” 

Q. And when she made that noise, she was at the 

180 post, holding onto it, marked “A”? 

A. That is right. 

Q. You don’t know how she got there, and you don’t 
know what happened to her before she got there? 

A. I know where she was sitting when she rode the bus. 
Q. Yes; she was sitting on the long seat? 

A. The long seat right there. 

Q. On the right side? 

A. That is right. 

But you didn’t see her or know what happened to her 
from the time she left her seat until the time you saw her 

holding onto the bar,- 

A. No, sir. 

Q. —isn’t that correct? 

A. That is right. 

Q. And when you heeard her yell, “Oh, my shoulder!” 
at this place marked A”, she kept on for a few seconds 
thereafter, gradually, slowly easing down onto the floor? 

A. That is right, sir. 

Q. She was not walking at any time while you saw her? 
A. No, she wasn’t walking then. 

Q. All right. Did you see her take any step to walk down 
the steps of the bus ? 

A. Well, I guess she probably moved down one of 

181 the steps, I think, because when I first started to 
hear her make this noise, going down, I think she 

was still on the platform of the bus; and then the procedure 
when she went down, probably in sitting down, her feet 
went down to the first or second step. 

Q. In slowly sliding down this post, her feet went down 
to the lower step? 

A. I am not sure it was the lower step, but probably the 
second. 
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Q. That would be the first one down from the platform? 
A. Yes. 

Q. You didn’t see her walk over that step and stumble 
or catch her heel or lose her balance? 

A. Oh, no, sir. 

Q. Nothing like that happened? 

A. No, sir. Besides, she wasn’t on the steps until after 
she went down, anyway. She was still on the platform. 

Q. So she was not on the steps until she eased down this 
pole? 

A. That is right, sir. 

Q. And she—you used the expression, didn’t you, that she 
was clinging to the bar on the right? 

A. Well, clinging or holding; but it was more or less 
holding it until she went down, and she went down slowly. 

Q. And when she finally sat down, she sat down 
182 gradually, without any force that could hurt her? 
A. Oh, no, no force whatsoever. 

Q. And when she finally sat down, she sat down close 

to the post on the right-hand side, the post we call “A”? 

#•*•*###** 

Q. At the place she sat down, her left side was not in 
contact with anything over on the front end of the bus? 
A. No, sir. 

Q. Did you have any conversation with this lady while 
she was on the bus? 

A. Well, I don’t know if you’d call it a conversation 
or not. I talked with her, and I tried, I never was able 
to get out of her yet what was wrong. 

Q. Did she appear to be confused and in shock? 

A. Well, I don’t know if you’d call it confused or not. 
As I told you a few minutes ago, she was complaining of 
her shoulder hurting, and she seemed to be in pain. 

Q. She did seem to be in paint. Was she is a condi¬ 
tion, from what you could observe, so as to get the names 
of witnesses who were riding on the bus? 

A. No, sir, I wouldn’t think so, sir. 

****•*••*• 
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183 Q. You left her sitting on the bus while you went 
to call the dispatcher? 

A. After we had placed her up on the seat, yes, sir. 

***•**••#• 

Q. Mr. Bowman, in going up a hill such as this, a quick 
or sudden application of the brakes, which are air brakes 
on this type of bus, could be done in a way so as to throw 
a passenger who was not then holding on and was 

184 walking to the front? 

A. Oh, positively, because if they didn’t have that 
much power, they wouldn’t be any good, wouldn’t be safe 
to operate. 

Q. And your recollection is that when you came to a 
stop on this occasion, you didn’t make the stop in any 
way different than you do on other occasions? 

A. I remember cutting the power off. I didn’t even 
apply any brakes at the start, because I didn’t have to. 
The bus was going approximately fifteen miles an hour 
in first, and up that grade, all you have got to do is put 
a little bit of braking right at the last, and just as the 
bus stops, catch it and hold it. That’s all there is to it. 

Q. But in crossing, you have to cross the street before 
you get to this bus stop? 

A. Yes. Well, that is a possible sixty or seventy feet, 
maybe. 

Q. And in crossing that street, your speed was approxi¬ 
mately how many miles an hour? 

A. Oh, that’s about the time I cut off, I’d say. 

Q. I see. Going up the hill, you were going in second 
gear? 

A. Oh, yes. 

Q. At fifteen miles an hour? 

A. That’s all any of those busses would possibly 

185 pull, especially that type of bus. 

Q. In other words, you were pulling it as fast as 
you could pull it? 

A. Usually fifteen miles an hour. That’s still a slow 
speed; it’s a twenty-five-mile limit. 
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Q. I know, but that is as fast as this bus could pull it? 

A. I don’t think that bus would be capable of going any 
faster than that. 

Q. Then, when you approached the stop sign,—which 
was a transfer point, wasn’t it? 

A. Yes. 

Q. —you took your foot off the accelerator, and applied 
it to the air brake to stop it? 

A. I took it off the accelerator at the time I cut it off, 
yes, approximately seventy or eighty feet back. There 
wasn’t any gas fed after that time. 

Q. At the time you put the brake on, you don’t know 
where this lady was? 

A. No, sir, I don’t. 

By Mr. Roberson: 

Q. Mr. Bowman, put the rods up by the front, the ones 
Mr. Bress didn’t ask you about, the ones up by the wind¬ 
shield? 

186 A. (At blackboard) I don’t know if I know how 
to. There’s one— Oh, this is the side of the bus, 
not the top. But there’s one right at this corner of the 
step. (Indicating) This is supposed to be the steps, still, 
here? 

Mr. Bress: Yes. That is what I thought they were. 
That is what I intended them to be. They don’t look very 
good. 

The Witness: Yes. 

A. (Continuing) (Drawing) Well, there is a rod right 
here, this “X”, which is on the right front corner of the 
lower step that extends— Now, this is the right side, if you 
were approaching the bus. —that extends from the lower 
step to the ceiling. Approximately up about three or four 
feet up, which is around the lower part of the windshield, 
I’d say, there is a rod extends from this rod, which runs, 
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curves around and goes over to a frame that is fastened to, 
the fare box is fastened to. 

By Mr. Roberson: 

Q. Draw that with a dotted line, Mr. Bowman, this 
parallel rod that goes over from the steps to the fare box. 

A. We’d have to have these steps all the way up in the 
front to do that. 

Q. However the steps are, you put them on there, if you 
know where they were. 

Mr. Bress: I have no objection to your doing it, sir. 

*»•*•••••• 

187 Q. That is the dotted line I want you to draw, the 
rod I want you to put in. 

A. I guess we’d say this is—in that case, we’d have to 
have the fare box further up here. 

Q. Wherever the fare box was on that bus, put it 

188 there, please. 

A. (Drawing) Here is a rod that goes up to the 
very front of the bus, and this rod here, the rod that goes 
up— Should I draw a line hereto show where this line-? 

Q. Yes, a dotted line. 

A. This is going to be the line going to the ceiling, 
though, is that right? 

Q. I want the rod that runs parallel to the floor of the 
bus. 

A. Well, that goes up and around and kind of out like 
here to the fare box, like that. (Drawing) 

Q. What is the purpose of that horizontal rod, Mr. Bow¬ 
man? 

A. For people to assist themselves in getting in, board¬ 
ing the bus. 

Q. When you saw this lady sinking down to the floor of 
the bus, where was she with respect to that curved rod? 

A. She was back here at the post on the right, the one 
you go out. 

Mr. Bress: Show that to the jury. Will you turn around, 
please, so the jury can see what you are saying. 
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The Witness: (Complying) See, this is the rod here. 
The way we have got that door, that’s awfully wide steps. 

By Mr. Roberson: 

Q. What’s that width in feet, approximately? 

189 A. I’d say thirty inches, probably, something like 
that. Maybe more than that. I really don’t know. 
Now, what’s that you wanted me to show, in respect 
to-? 

Q. Mr. Bress wanted you to show something. 

Mr. Bress: You asked a question, and he answered it, 
but the jury didn’t see it. 


By Mr. Bress: 

Q. I will ask you the same question. He asked you 
where this lady was with respect to this curved rod that 
you put here, and didn’t you answer that she was not 
near that curved rod; she was over here at “A”? 

Mr. Roberson: He didn’t answer she was not near it. 

A. That is what she held when she went down. 


By Mr. Roberson: 

Q. You approximate the width of those steps at about 
thirty inches or more? 

A. Something like that. 

• * • * • * * * # * 

190 By Mr. Bress: 

Q. Did you ever see this lady come in contact with 
that curved bar over on the front? 

A. No, sir, I did not. 

• • * • • # # • # * 
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Wilberta Elizabeth Swann 

Direct examination. 

By Mr. Roberson: 

Q. Will you state your full name, please? 

A. Wilberta Elizabeth Swann. 

Q. And your maiden name was Queen? 

A. Yes. 

191 Q. Calling your attention to December 21, 1948, 
were you a passenger on a bus when a lady claimed 

to have been injured? 

A. Yes. 

Q. Did you actually see the lady’s injury caused? 

A. No. 

Q. What first attracted your attention to her? 

A. When she hollored, “Oh, my arm!” 

• #•*•**#** 

Q. Was the bus then in motion or standing still? 

A. Standing. 

Q. Describe to the Court and jury the manner in which 
that bus had come to a standstill. 

A. Well, I don’t remember anything about that. 

Q. You what? 

A. I don’t remember. That’s all I remember. 

192 When she hollered, I remember the bus was stand¬ 
ing still, I remember. 

Q. Do you remember whether or not there was anything 

sudden or unusual- 

A. No. 

Q. —in the manner in which it stopped? 

A. No. 

Q. Is it your recollection that there was nothing un¬ 
usual, or- 

Mr. Bress: I object to it- 





93 


By Mr. Roberson: 

Q. —you have no recollection? 

Mr. Bress: —as leading. 

Mr. Roberson: May I finish my question before you 
interrupt? 

Mr. Bress: It is obviously leading. 

The Court: I think she has already answered the ques¬ 
tion, in substance. 

Mr. Roberson: I couldn’t tell from her answer whether 
she meant she had no recollection or it was not an unusual 
stop. 

A. There was nothing unusual. 


Q. Very well. Where were you sitting on the bus, by 
the way? 

A. By the door, by the door of the bus, in the 
193 middle of the bus. 


Q. Mrs. Swann, as I understand it, you were a passen¬ 
ger on this bus, and you don’t remember anything that 
took place other than the fact that you heard this lady 
scream out? 

A. That is right. 

Q. Do you have any distinct recollection one way or the 
other as to the manner in which this bus came to a stop? 

A. No. 

Q. You do not. 

Mr. Bress: That is all. Thank you. 


Roberta Cunningham 


Direct examination. 

194 By Mr. Roberson: 

Q. Will you state your full name, please? 
A. Roberta Cunningham. 








94 


Q. Calling your attention to December 21, 1948, were 
you a passenger on a bus over on Good Hope Road when 
a lady claimed to have been injured? 

A. Yes. 

Q. Did you actually see the injury? 

A. No. 

Q. What first attracted your attention to the lady? 

A. When she screamed and said, “Oh, my arm! ,, 

Q. Was the bus then in motion or at a standstill? 

A. It was at a standstill. 

Q. Will you tell the Court and jury in what manner the 
bus had come to a standstill? 

A. Very gently. 

Q. Was there any sudden jerk or unusual stop, any¬ 
thing unusual about the stop? 

A. No. 

Q. WTiere were you seated on the bus, Mrs. Cunning¬ 
ham? 

A. About middleways of the bus on the right-hand side. 
• ••••••••• 

195 Cross-examination. 

By Mr. Bress: 

Q. Mrs. Cunningham, where was this lady when you 
first saw her? 

A. WTien I first noticed her, she was crumpled down 
into the doorway in a sitting position. 

Q. Did you see her go down? 

A. No. 

Q. Was it from that position in the doorway that you 
were first attracted to this incident? 

A. Yes, she was down there when I saw her. I heard 
her say, “Oh, my arm!” and I looked to see what had 
happened. 

Q. And that was the first thing that attracted your at¬ 
tention? 
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A. Yes. 

Q. From your position where you were seated, could 
you see her down in the doorway, or did you have to stand 
up? 

A. I had to stand up to see her. 

Q. And why did you have to stand up from your position 
where you were seated? 

A. I was sitting about midway, about middleways of the 
bus, and I was sitting next to the window. 

Q. On what side? 

196 A. On the right-hand side of the bus. 

Q. Yes. And her exclamation was loud enough 
to attract your attention? 

A. Yes. 

Q. Up to the time that you heard that exclamation, was 
there anything that attracted your attention in any man¬ 
ner? 

A. No. 

Q. While this bus was proceeding up the hill, did you 
engage in conversation with anybody? 

A. No. 

Q. Were you seated in that seat all alone? 

A. Yes. 

Q. Did you have your feet braced against the rod on 
the floor? 

A. No. 

Q. Were you looking out the window at the time? 

A. Yes. 

Q. And you paid no particular attention to what was 
going on until you heard this scream? 

A. That is right. 

Q. With respect to the time when the bus stopped and 
the time you heard the scream, can you tell us whether 
your recollection is they both occurred at the same time, 
or whether there was any lapse of time between? 

A. You mean between the time the bus stopped 
and the time the lady- 
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Q. Screamed. 

A. —screamed? 

Q. Did they occur at the same time? 

A. The bus was at a standstill when I heard the scream. 

Q. How long had the bus been at a standstill when you 
heard it? 

A. Well, I couldn’t say. I don’t know. 

Q. Do you know whether or not passengers had gotten 
on and gotten off before you heard the scream? 

A. I don’t know. 

• •***•#••# 

Mr. Roberson: Your Honor, I offer in evidence at this 
time Defendant’s Exhibit No. 1 for identification, the 
statement signed by Mrs. Willie May Long. 

Mr. Bress: May we approach the bench, please? 

The Court: Yes. 

(At the bench.) 

The Court: Whose statement were you offering? 
198 Mr. Roberson: Of Willie May Long, the witness 
who identified this as her signature, and having 
written that. 

Mr. Bress: The whole statement was not presented to 
her. To the extent that it contained statements which con¬ 
tradicted her, she admitted that those statements appear 
on the document; but she denied that she said them. 

Now, the fact that they appear on the document already 
appears in evidence, without this whole document going 
into evidence. 

The Court: I will enter so much of this as you claim 
is contradictory of her present testimony. 

Mr. Roberson: Your Honor, I read specific questions 
and asked her if she didn’t tell the man- 

The Court: I say, you may admit that portion of it. 

Mr. Roberson: Yes, sir. May I show the jury her sig¬ 
nature and the fact that she said, “I have read both sides 
and it is true”? 

The Court: She testified to it. 
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Mr. Bress: That is already admitted. 

Mr. Roberson: I wanted them to see it in juxtaposition 
to the statement itself. 

The Court: No, I think it is immaterial. 

Now, what other statement did you have? 

Mr. Roberson: Sir? 

The Court: Did you have another one to offer? 

199 Mr. Roberson: This is the only statement I wish 
to offer. 

The Court: I will admit that portion of it. 

Mr. Roberson: May I read it to the jury, the one about 
which I questioned her? 

The Court: Yes. 

(The portions of Defendant’s Exhibit 1 referred to 
were received in evidence.) 

(End of bench conference.) 

Mr. Roberson: Ladies and gentlemen of the jury, I will 
read you portions of Defendant’s Exhibit No. 1, which 
was marked for identification, previously referred to when 
Mrs. Willie May Long testified in this case. She identi¬ 
fied her signature and said that she wrote the statement, 
‘‘I have read both sides, and it is true.” 

“Did you see the accident above mentioned? 

“Yes. 

“Where were you when it occurred? If seated, where? 
“Seated first cross seat on right front of bus. 

“What was the direct cause of the accident? 

“Woman put too much weight on her left arm. 

“Was the bus standing, starting, stopping, or running 
between stopping points? 

“Standing. 

“Did the bus stop or start with an unusual jerk? 

“No. 

“Was the bus operated in an ordinary manner at 

200 the time of the accident? 

“Yes. 

“What was the person doing at the time of the acci¬ 
dent? 
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“Getting off at front door.” 

Mr. Bress: I submit, if the Court pleases, this goes 
beyond what Your Honor admitted. This is including 
matters that were not contradicted, with which the wit¬ 
ness was not confronted. 

✓ 

Mr. Roberson: Your Honor, these are matters which I 
think I read to the lady herself. If there is any question 
about it, I have no objection to the reporter going back 
and rereading the very portions I asked. 

The Court: I will not require the reporter to go back. 

Mr. Roberson: I put a little mark by the questions I 
thought I’d asked her about, sir. 

The Court: Go ahead. The jury can decide. 

Mr. Roberson: “Was the person holding onto any part 
of the bus at time of accident? 

“Yes, the upright bar with her left hand. 

“Where did the person fall? 

“In the steps at the front door of the bus. 

“In what manner did person fall? 

“Seated position on floor. 

“What effort, if any, to avoid the accident was 
201 made by bus operator? 

“None he could have made. I was watching the 
woman, who was seated on the long seat in front of me. 
She rang the bell and got up while the bus was stopping. 
The bus did not jerk in any way, but made a very slow 
and smooth stop. After the bus stopped, the woman was 
still standing on the floor at the front door and holding 
onto the upright rod with her left hand. She then stepped 
down on first step and all of a sudden screamed. She 
caught her left shoulder with her right hand and fell down 
into a seated position on the top step of the bus. She 
said her shoulder or arm was broken. The bus driver 
did not cause the woman’s injuries, and the bus did not 
cause her injury in any way. The woman caused her own 
injury. 

“Mrs. Willie May Long. 
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“I have read both sides, and it is true.” 

May this be marked Defendant’s Exhibit- 

The Court: That will be admitted. 

Mr. Bress: May I see what portions were omitted? 
Mr. Roberson: —“A.” 

(Conference between counsel.) 

Mr. Bress: Is this being offered in evidence? This is 
now in evidence? 

202 Mr. Roberson: Yes, I submit it as- 

The Court: I admit those portions which were 
read to the jury, yes. 

Mr. Bress: I have no objection to its admissibility. 

Mr. Roberson: May it be marked Defendant’s Exhibit 1. 
Strike out the “for identification.” 

The Deputy Clerk: Yes. 

(The portions of the statement referred to were marked 
as Defendant’s Exhibit 1 and received in evidence.) 

Mr. Roberson: Defendant rests, Your Honor. 

# • * • * » * • • * 

Mr. Bress: Plaintiff rests, if the Court pleases, also. 
The Court: Step to the bench, please. 

The Court: Have you any instructions? 

• • # # • # • • * * 

Mr. Roberson: Your Honor, based on W. M. and A. vs. 
Maske, 190 Fed. 2nd 617, our Court of Appeals May 17, 
1951,1 move for a directed verdict in the defendant’s favor. 
It seems to me that she has been so overwhelmed on the 
evidence that reasonable men could not accept her 

203 uncorroborated statement as being substantial evi¬ 
dence. 

The Court: I don’t know whether the Court has the 
power to direct a verdict where there is any substantial 
evidence for the plaintiff; whether the Court would let a 
verdict stand is a different question. But directing a ver¬ 
dict, I don’t think the Court has the power to do that, if 
there is any substantial evidence. 
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Mr. Roberson: I submit that there is no substantial 
evidence, in view of the overwhelming evidence that there 
was no sudden stop. It is a perfectly clear-cut motion. 

The Court: I overrule the motion. 

Have you any instructions? 

Mr. Roberson: Your Honor, I have no written instruc¬ 
tions. I know Your Honor will instruct as you generally 
do. I would like an instruction to the effect that there 
will be no inference of negligence drawn from the mere 
happening of an accident. 

The Court: No inference from the happening of the 
accident, and no inference from the fact that the plaintiff 
was injured; but if the plaintiff, if the jury believes that 
there was a sudden, unusual, rough stop which threw the 
plaintiff, then the jury, I think, from that can infer negli¬ 
gence. 

Mr. Roberson: If they believe there was a sudden and 
unusual stop, yes, sir. 

204 The Court: Yes, they can infer. They don’t have 
to find negligence, but they can infer negligence 

from that fact. 

Mr. Roberson: And I would like another instruction, 
Your Honor, I am sure it is in your standard instructions, 
that if any witness or party has been found to have testi¬ 
fied falsely,- 

The Court: Testified falsely. 

Mr. Roberson: —about a material matter,- 

The Court: Yes, I will charge that. 

Mr. Bress: I will join in that request. 

Mr. Roberson: Will Your Honor couple that with the 
statement that we are not insurers, then? 

The Court: You are not insurers, and no presump- 

205 tion arises merely from the fact that the plaintiff 
was injured, and then go on to the question of bur¬ 
den of proof. 
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Mr. Roberson: I would want an instruction on contribu¬ 
tory negligence, Your Honor, because this lady says that 
she was not bolding on as she was getting off the bus. I 
think that is an issue in the case. 

The Court: I will not charge that, no. 

Mr. Bress: I submit there is no issue of contributory 
negligence. 

The Court: I will not charge that. 


207-A (Whereupon, at 3 o’clock p. m., the trial was ad¬ 
journed, to reconvene the following morning at 10 
o’clock.) 


208 May 21, 1952. 

The above-entitled action came on for its third 
day of trial before the Honorable Jennings Bailey and a 
jury, at 10 o’clock a. m. 


209 Mr. Bress: May we approach the bench, if Your 
Honor please? 

(At the bench:) 

Mr. Bress: I want to suggest to the Court the death 
this morning of the plaintiff, Morris Platshon. 

The Court: Well. That was her husband? 

Mr. Bress: Yes, Your Honor. I think it appeared yes¬ 
terday that he had been taken to the hospital. 

The Court: Yes. 

Mr. Bress: He was there a couple of weeks ago. I was 
going to ask for a postponement of the trial, as I told Mr. 
Roberson at the beginning, because the lady was very 
much upset about her husband. He had just come home 
from the hospital, but he was doing pretty well. The doc¬ 
tor thought he would be in bed for a couple of weeks and 
then be able to sit up. But night before last, he had an¬ 
other attack and was taken to the hospital. That is why 
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she was late yesterday, not due to the weather. And I 
got a call at home this morning that he died this morning. 

Mr. Roberson: How can we handle that this morning, 
without the jury knowing that fact? 

The Court: Of course, I take it the suit abates as to 
him. 

Mr. Bress: Yes. 

210 The Court: Have you considered the question of 
withdrawing a juror and having an administrator 

appointed for him, to bring in the suit again ? 

Mr. Bress: That is a clear remedy. That could be done, 
but I have never had the experience in doing that before, 
and it does seem to me, as a practical matter, to be un¬ 
fortunate and uneconomical to put the Court to two trials 
of this case by reason of that. 

The Court: Well, there would be two trials, if his admin¬ 
istrator later brought a separate suit. 

Mr. Bress: Yes. 

For purposes of economy and expedition of the trial, 
and since the death occurred today and the verdict will be 
returned today, I am willing to agree that we might pro¬ 
ceed to verdict, and that the verdict, whatever it be, be 
not subject to challenge by either plaintiff or defendant by 
reason of the death of this plaintiff on the day of the 
verdict. 

Mr. Roberson: Your Honor, of course I don’t know what 
the law is, but I would be of the opinion that the loss of 
consortium, as distinguished from the actual expenses, 
would not survive. 

The Court: The case abates of itself as to him. I don’t 
see how any agreement could prolong it. Of course, you 
can go ahead as to Mrs. Platshon. 

Mr. Bress: Yes. 

211 The Court: Since he has been announced as plain¬ 
tiff, I think it would be proper to advise the jury 

that since the institution of this suit, he has died and the 
suit has abated as to him. 
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Mr. Roberson: Your Honor, I am afraid that that would 
engender sympathy in the other case and would preju¬ 
dice me. 

The Court: What is that? 

Mr. Roberson: I am afraid that the announcement that 
her husband had died would prejudice me in the trial of 
her suit. 

The Court: I don’t see how it would prejudice one way 
or the other. 

Mr. Roberson: She’s been hurt. 

The Court: But it is the fact, whether it does or not, 
and I think I will have to tell the jury why this suit has 
abated as to the husband. 

Mr. Bress: I felt it my duty, Your Honor, to tell the 
Court about it this morning. I was debating in my own 
mind whether or not I- 

The Court: Well, I think the verdict would have been 
void. 

Mr. Bress: Yes. Well, that is the conclusion I reached. 

The Court: Yes. 

Mr. Bress: That there wasn’t a legal party at the time 
of the verdict. 

212 The Court: No. 

Mr. Roberson: As to him it would, Your Honor. 
I think there is no question that the sympathy, if it were 
announced to the jury, would affect the verdict. 

The Court: Whether there is sympathy or not, it is a 
fact and I think it must be announced that the case has 
abated as to one plaintiff, and I will have to charge the 
jury in that regard. 

Mr. Bress: If the Court tells the jury it abates without 
telling them why, it could equally be prejudicial to the 
plaintiff. 

Mr. Roberson: I thought Your Honor intended to tell 
them why. 

The Court: I will tell them why, unless you are willing 
to withdraw a juror. I will tell the jury that as to the 
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husband, the suit has abated by reason of his death since 
the institution of the suit. 

Mr. Bress: Very well. 

Mr. Roberson: Your Honor, I would prefer that, to agree 
that his expenses, medical expenses can be returned, and 
we won’t raise that question. 

The Court: I will not permit a verdict in favor of one 
who is no longer in existence. 

Mr. Roberson: Would Your Honor- 

The Court: Whether the parties agree or not, 1 

213 would not do that. 

Mr. Roberson: There wouldn’t be any possibility 
of any prejudice if Your Honor simply told them that it 
abated. They needn’t know the reason. 

The Court: No, I’ll tell them by reason of the death of 
the plaintiff during the institution of this suit. You may 
take your exception to that. We will proceed. 

• *•••••••• 

214 The Court: Which are you submitting? 

Mr. Bress: Just the last one, Plaintiff’s No. 4, on 
damages. 

The Court: It seems to me No. 3 is the law. I will prob¬ 
ably charge it, anyway. 

Mr. Bress: Yes. 

The Court: Well, I certainly won’t charge No. 4, the 
first paragraph of it. 

Mr. Bress: It was dictated last night. The man was 
alive at the time. 

The Court: No, I say— (Inspecting document further) 

Well, she has paid a lot of medical expenses, hasn’t 
she? 

Mr. Bress: I can’t answer that. The expenses have all 
been paid. My impression was that- 

The Court: I believe the husband paid them. 

Mr. Bress: I think so. 

Isn’t that your recollection, Mr. Roberson? 
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Mr. Roberson: We have the checks here. I don’t re¬ 
member whether she said her husband or she paid them. 
I would assume the husband paid them. 

Mr. Bress: I think the husband- 

The Court: They don’t always do it, though. 

Mr. Bress: But this lady has been a housewife, 

215 and I don’t think she has any independent funds. 
One of the checks I have is paid by her son, but I 

don’t believe I can—unless you are willing to stipulate 
the expenses may be recovered by Mr. Platshon. 

Mr. Roberson: I would do that if there were no mention 
made of the death. 

The Court: I didn’t understand you. 

Mr. Roberson: He asked me if- 

Mr. Bress: Well, I don’t want to waive the question 
of- 

The Court: You would do what? 

Mr. Roberson: I would stipulate that the expenses could 
be recovered by Mrs. Platshon in the event no mention 
were made of the death to the jury. 

Mr. Bress: Well, you have got to dispose of the party. 
The Court: I am going to announce the death, whatever 
you stipulate. 

Mr. Roberson: Well, Your Honor has given me an excep¬ 
tion on that, sir. 

The Court: Yes. 

Mr. Bress: On the question of medical expense, accord¬ 
ing to the evidence, Mrs. Platshon indicated that those bills 
were paid by her husband. That is my recollection. 

The Court: Then I will charge this. 

Mr. Bress: The last paragraph of No. 4? 

The Court: Yes. 

216 I will state now the death of the husband. 

(End of bench conference.) 

The Court: I will state to the jurors that since the in¬ 
stitution of this suit, the plaintiff Morris Platshon, the 
husband, has died, so that the suit has abated as to him, 
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and you will not consider that in your verdict at all. There 
will be no verdict as to him one way or the other. 

• ••••••••• 

Argument on Behalf of the Plaintiffs 

Mr. Bress: May it please the Court; ladies and gentle¬ 
men of the jury: 

• *••*#*### 

232 Mr. Roberson: Your Honor, may we come to the 
bench for a moment? 

(At the bench:) 

Mr. Roberson: Your Honor, I am so convinced that a 
jury would be sympathetic to a passenger, lady that has 
been hurt, that when they learn that her husband has died 
the night before, they won’t add the blow to her of say¬ 
ing, “You are not entitled to recover in this lawsuit.” I 
move Your Honor to withdraw a juror and declare a mis¬ 
trial. 

The Court: I overrule the motion. I have already ruled 
on that. 

Mr. Roberson: Yes, sir. 

(End of bench conference.) 

Argument of Behalf of the Defendant 

• ••••••••• 

238 Now, if she has no corroboration, what does she 
say herself? How can you test her own statement 
as to what took place? 

She would have you believe that she got up when the 
bus was going up this hill, what she described as a steep 
incline. She says she got up while the bus was in motion. 
You can use your own judgment as to whether that was 

a good policy. But in any event, she says- 

Mr. Bress (Interposing): I object to that, if the Court 
please. The Court has ruled there is no question of con¬ 
tributory negligence in this case. 
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The Court: No, there is not. 

Mr. Bress: There is not. Mr. Roberson has just made 
the statement to the jury that he questioned whether that 
was a good policy for her to get up- 

The Court: I have already ruled on it, without further 
argument. 

Mr. Bress: Very well. 

Mr. Roberson: In any event, the lady says she walked 
forward and made a right turn. She has moved the right 
turn over here to place herself by some pole behind the 
driver. 

She then says that when she was about two feet from 
that pole, there was a—what kind of a stop did she 
239 describe it? (inspecting paper)—“sudden, violent, 
and unusual stop,” that hurled her two feet against 
the pole and broke her arm. 

• * • • • # # • • • 

248 Argument in Rebuttal on Behalf of the 

Plaintiff 

The Court: You have a little over fifteen minutes. 

Mr. Bress: Ladies and gentlemen, I have listened to Mr. 
Roberson’s argument with great intent, to try and 

249 find out wherein the defense in this case is, how 
he meets the points that I submit to you were phys¬ 
ical facts that inevitably require a finding that this lady 
sustained the fracture by reason of a motion of the bus. 

He says that he is not concerned with where it hap¬ 
pened. Why, if we are going to make a fair appraisal of 
all the evidence, to try and do justice in this case, we can¬ 
not possibly take Mr. Roberson’s position and say, “We 
are not concerned with where it happened.” 

We are concerned with where it happened, because where 
it happened will give you the secret of how it happened. 
I said that many times in my opening statement you, and 
not once did Mr. Roberson pretend to have an answer to 
that, because there is no answer to it. It inevitably fol- 
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lows, as day the night, that in this case, to find out where 
this thing happened will tell you how it happened. 

• #••*•**#* 

258 Jury Charge 

The Court (Jennings Bailey, J.): Members of 
the jury, the plaintiff in this case, Mrs. Sadie D. Platshon, 
has brought this suit against the defendant, the Capital 
Transit Company, seeking compensation for injuries 
which she claims she received while a passenger on a bus 
of the defendant company, caused by the negligent manner 
in which the bus was being driven by the motorman and 
employee of the defendant company. 

She claims that the defendant driver, or motorman or 
operator, as he is variously called, drove the car in a 
negligent manner, and by reason of that negligent manner, 
she was injured. 

Now, negligence in the driver of an automobile ordi¬ 
narily is a failure to exercise that degree of care which 
an ordinarily careful driver would exercise under the cir¬ 
cumstances. In the case, however, of a passenger on a 
common carrier for hire, such as the defendant Transit 
Company is, it is incumbent upon that company, 

259 while it does not guarantee the safety of a passen¬ 
ger, to exercise the highest degree of care within 

reason under the circumstances and considering the par¬ 
ticular danger involved. If it fails to exercise that degree 
of care and as a result a passenger is injured, the passen¬ 
ger is entitled to compensation. 

The negligence claimed in this case is that the motor- 
man brought the bus to a sudden, unusual, and abrupt 
stop, and by reason of that, the plaintiff fell or was thrown 
against a metal rod or pole in the bus and was injured. 
So the critical question in this case for you to determine 
first is whether or not this bus came to a sudden, abrupt 
and unusual stop. If it did, as I said, and the plaintiff was 
injured from that, you may infer that the defendant was 
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negligent and would be justified in finding in favor of the 
plaintiff. 

Now, the burden of proof is upon the plaintiff to show 
by the greater weight of the evidence that this bus did 
come to a stop of the nature described, and that as a result 
she was injured. So if you find that she has sustained the 
weight of the evidence in showing that that stop did occur, 
as I said, you would be justified in finding for the plain¬ 
tiff. 

If you find, however, that she has not shown by the 
greater weight of the evidence that that stop did occur, 
and you find that it did not occur, then the plaintiff has no 
case, and your verdict should be for the defendant. 

These are the questions of fact for you to decide: 
260 whether that stop occurred; and if so, what injuries 
resulted to the plaintiff from it. The burden of 
proof is upon the plaintiff, as I said, to show by the greater 
weight of the evidence that this stop did occur, and that 
she was injured in consequence, and the nature of the in¬ 
juries which she sustained. 

You are the exclusive judges of these facts; you are 
the exclusive judges of the credibility of the witnesses, 
taking into consideration the appearance of a witness on 
the stand, the manner of testifying, the interest a witness 
may have in the result of this case, whether as a party or 
for any other reason which may tend to bias or color the 
testimony of a witness. 

You may consider also whether the testimony of a wit¬ 
ness is consistent or inconsistent with statements made 
at other times by the witness; and if you find that any wit¬ 
ness has willfully testified falsely as to any material fact 
as to which that witness could not reasonably me mistaken, 
you may disregard the testimony of that witness in whole 
or in part, as you deem fit. 

If you find, therefore, from the greater weight of the 
evidence, that this sudden, abrupt and unusual stop did 
occur and that the plaintiff was injured as a consequence, 
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you would be justified in finding for the plaintiff. In that 
case, fix such sum of money as in your minds would 

261 fairly, reasonably, and adequately compensate her 
for her physical injuries, for her physical and men¬ 
tal pain and suffering; and if you find that any of these 
elements of damage are permanent in nature, or are likely 
to continue in the future, take that also into consideration 
in fixing the amount of her recovery. 

But as I said before, if she has not maintained the bur¬ 
den of proof as to this stop such as I have described it, 
then your verdict should be for the defendant. 

If counsel have any objections, step to the bench. 

(At the bench:) 

The Court: Let me hear the plaintiff first. 

Mr. Bress: Just on the burden of proof, the rule about 

the greater number of witnesses not having any effect,- 

The Court: What is that? 

Mr. Bress: The greater number of witnesses. 

The Court: I will correct that. 

Mr. Roberson: Your Honor, I want to preserve my excep¬ 
tion on the contributory negligence point, and Pd like to 
point out to Your Honor, call Your Honor’s specific at¬ 
tention to Mrs. Jackson’s testimony, that the lady caught 
her heel on the step. 

The Court: I have ruled on that. You may preserve 
your exception. 

Mr. Roberson: Just to preserve my point, that is all. 

• ••••••••• 

262 The Court: Counsel have called my attention to 
the fact that in discussing the burden of proof and 

the weight of the evidence, that is not to be decided by the 
number of witnesses on one side or another, but by the 
weight which that testimony has in your minds, whether 
or not you find that the burden of proof is sustained by 
the greater weight of the evidence, irrespective of the num¬ 
ber of witnesses. 

Please withdraw and consider your verdict. 


(Whereupon, at 11:25 a. m., the jury withdraw to con¬ 
sider of its verdict.) 

263 (At 2:30 p. m., the jury returned to the court¬ 
room.) 


264 The Deputy Clerk: Do you find for the plaintiff 
or the defendant? 

The Jury Foreman: For the plaintiff. 

The Deputy Clerk: In what amount? 

The Jury Foreman: Five thousand dollars. 

The Deputy Clerk: Members of the jury, your foreman 
says your verdict in this case is for the plaintiff, Sadie D. 
Platshon, vs. the Capital Transit Company, in the sum of 
$5,000; and that is your verdict, so say you each and all? 
(Jury indicated assent.) 

Mr. Roberson: Your Honor, may the jury be polled? 
The Court: Yes. 

The Deputy Clerk: Members of the jury, as your names 
are called, please state your individual verdicts: 

• #*•*•#### 

266 The Deputy Clerk: Is there any name that I have 
not called? 

267 (No response) 
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EXHIBITS 

274 Defts. Exhibit No. 1 

C. H. 751-50 

Taken at home by C. W. Councill. 

Filed Aug 25 1952 

Date of Accident December 21, 1948 No. 8180-48. 

Location of Accident 25th Street and Good Hope Rd., 

S. E. 

Nature Woman injured. 

1. Did you see the accident above mentioned? Yes. 

2. Where were you when it occurred? If seated, where? 
If standing, where? Seated first cross seat on right front 
of bus. 

3. What was the direct cause of the accident? Woman 
put to much weight on her left arm. 

4. Was the bus standing, starting, stopping or running 
between stopping points? Standing. If moving, how 
fast? 

5. Did the bus start or stop with an unusual jerk? No. 

6. Was the bus operated in an ordinary manner at time 
of accident? Yes. 

7. What was the person doing at time of accident? Get¬ 
ting off at front door. 

8. Was the person holding onto any part of bus at time 
of accident? Yes. If so, what part? The upright bar 
with her left hand. 

9. Were there available seats, handholds or straps at 
time of accident? Yes. 

10. Where did person fall? In the steps at the front door 
of bus. 

11. In what manner did person fall? Seated position on 
floor. 

12. What effort, if any, to avoid the accident was made 
by bus operator? None he could have made. 

13. Was there anything wrong with or on floor, plat¬ 
forms, or steps of bus? No. If so, what? 
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14. Did door of bus close, or start to close, on person 
while in act of boarding or alighting? No. 

15. Had person alighted from and cleared bus at time 
of falling? No. 

16. Do you know anyone else who witnessed the acci¬ 
dent? If so, please give names and addresses. No one. 

17. Kindly give to the best of your knowledge a full ac¬ 
count of accident as witnessed by you, stating what first 
attracted your attention thereto; whether person concerned 
was infirm or other than a normal condition; and any other 
information bearing upon the facts. 

I was watching the woman who was seated on the long 
seat in front of me. She rang the bell and got up while 
the bus was stopping. The bus did not jerk in any way 
but made a very slow and smooth stop. After the bus 
stopped the woman was still standing on the floor at the 
front door and holding onto the upright rod (over) See 
page 274A. 

Any additional facts you would like to express may be 
written on the reverse side hereof. 

Date 1-12-49. 


(Signature in full) 

Kesidence 1806 Stanton Terrace, S. E. 

Place of Business_ 

Telephone No. TW 201D. 

274-A with her left hand. She then stepped down on the 
first step and all of a sudden screamed. She caught 
her left shoulder with her right hand and fell down with a 
seated position on the top step of the bus. She said her 
shoulder or arm was broken. The bus driver did not cause 
the womans injuries and the bus did not cause her injury 
in any way. The woman caused her own injury. 

Mrs. Willie Mae Long. 

I have read both sides and it is true. 

Filed Aug 25 1952 Harry M. Hull, Clerk. 










BRIEF FOR APPELLEE 


IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,551 


CAPITAL TRANSIT COMPANY, Appellant 

V. 

SADIE D. PLATSHOX, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


David G. Bress 
John XL London 
Attorneys for the Appellee 

Of Counsel: 

Newmyer & Bress 
1001 15th Street, N.W. 

Washington 5, D. C. 


Press or Byron S. Adams, Washington, D. C. 





QUESTIONS PRESENTED 

(1) Whether it was error for the trial court to refuse to 
direct a verdict for defendant, after all the evidence was 
in, where there was substantial, direct evidence that de¬ 
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sonal injury suffered when plaintiff, while a passenger on 
defendant’s bus, was thrown against an upright pole by an 
unusually sudden stop of the bus. 

In the interest of brevity, plaintiff submits the following 
statement of the case rather than point out in detail de¬ 
fendant’s misinterpretations of the record. 

Since it is necessary to determine where the accident oc¬ 
curred in order to determine how the accident occurred, it 
should be noted that the testimony referred to three up¬ 
right poles located at the front of the bus. One pole was 
located behind and just to the right of the driver and w^as 
referred to at the trial as “pole X”. This was the pole 
plaintiff testified she was hurled against by the sudden 
stop (App. 12-13). A few feet further to the right were 
two other upright poles on either side of the stairwell. Of 
this pair of poles at the stairwell, the pole on the right was 
referred to as “pole A”. 

Plaintiff, a housewife, 55 years old at the time of the 
accident, testified that she had been seated on the long seat 
which runs parallel to, and is on the right side of the bus, 
opposite from the side where the driver sits (App. 11-12) 
(R. 11). As the bus approached her destination, 25th & 
Good Hope Road, S.E., at its usual speed of about 15 miles 
per hour, she rang the buzzer, then arose from her seat 
(App. 12, 31). She walked about two steps forward, to¬ 
ward the upright pole behind and just to the right of the 
driver, pole X, when the bus violently jerked to an un¬ 
usually sudden stop, throwing her with great force against 
pole X (App. 12-13). Her left shoulder and arm were 
struck so violently against this upright pole, that her upper 
left arm was fractured (App. 13, 15, 28-29). (Defendant 
conceded that plaintiff suffered a fracture) (App. 25). 
Stunned, she staggered away from pole X, about one step 
to her right, towards the front stairwell, and the hand of 
her uninjured right arm clutched the pole at the right side 
of the stairwell, pole A, and she cried words to the effect 
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of “My arm! My arm!” (App. 76,13-14). The bus driver 
looked over and saw the lady’s right hand slide slowly 
down the pole as her body slowly slumped towards the floor 
of the bus (App. 77, 85, 86). When she reached the floor, 
her feet extended down over the steps, according to the 
driver (App. 77, 86). 

Except for the self-contradictory testimony of Mr. Weltz 
(See App. 65-74), all of defendant’s witnesses said they 
first noticed plaintiff after the bus had stopped, either at 
the moment when she was poised at the stairwell, grasping 
the right-hand pole, or after she had already collapsed 
toward the floor (App. 76, 64-65, 52, 92, 94, 55, 58). None 
of these witnesses observed plaintiff before, as she got up 
from her seat, as she took a couple of steps from her seat 
towards pole X, located behind the driver, as she was 
jolted against pole X, and as she then staggered to her 
right toward the stairwell, grasping pole A. 

Plaintiff’s injury was not caused as she slowly slumped 
near the stairwell, holding pole A with her right hand. De¬ 
fendant’s bus driver was certain, and no one offered con¬ 
trary testimony, that when she slumped down, her left side 
and left arm did not come in contact with anything (App. 
85-87, 91). 

The driver, Mr. Bowman, testified: 

“First thing that attracted my attention, she was 
standing right by the post and let out some kind of a 
yell and started moaning, holding to the post and 
squatting, stooping down, all the same time.” (App. 
76). 


He said her outcry was “Oh, oh, oh, oh, my shoulder” 
(App. 86). 

• • • 

“Q. You didn’t see her do anything that caused her 
shoulder to hit anything, did you? 

A. None whatsoever.” (App. 85). 
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“Q. You didn’t see her walk over that step and 
stumble or catch her heel or lose her balance? 

A. Oh, no, sir. 

Q. Nothing like that happened? 

A. No, sir. Besides, she wasn’t on the steps until 
after she went down, anyway. She was still on the 
platform. 

Q. So she was not on the steps until she eased down 
this pole? 

A. That is right, sir. 

Q. And she—you used the expression, didn’t you, 
that she w*as clinging to the bar on the right? 

A. Well, clinging or holding; but it was more or less 
holding it until she went down, and she went down 
slowly. 

Q. And when she finally sat down, she sat down grad¬ 
ually, without any force that could hurt her? 

A. Oh, no, no force whatsoever.” (App. 87) 

• • • 

“Q. At the place she sat down, her left side w T as not 
in contact with anything over on the front end of the 
bus? 

A. No sir.” (App. 87). 

Mrs. Jackson and Mr. and Mrs. Clarke did not see Mrs. 
Platshon until she was at the stairwell, with her right hand 
on pole A, slowly slumping down. (App. 50, 53, 55, 58-59, 
64) Seeing only this, Mrs. Jackson assumed Mrs. Platshon 
had caught her heel as she stepped down. (App. 59). Mrs. 
Swann remembered only that she heard the woman cry out 
“Oh, my arm!” and that the bus was then standing still. 
(App. 92-93). Mrs. Cuningham heard an outcry, could not 
see anything until she stood up, and then observed the 
woman “crumpled down” in a sitting position (App. 
94-95). 

Mrs. Platshon described the stop as “unusual”, “very 
sudden and very violent”, and as a result she was “thrown 
with great force.” (App. 13). Mrs. Long testified that 
the bus made “a sudden stop that gave a jerk.” (App. 
40). When defense counsel produced a purported prior 
inconsistent statement in the handwriting of defendant’s 
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professional investigator, Mrs. Long, in effect, charged the 
investigator with deception. (42, 44-47). She said she re¬ 
called telling him, in the course of answering his questions 
when he came to her home, that the bus had stopped sud¬ 
denly with a jerk and the woman fell (App. 42, 44). She 
said she never read what he wrote down, and at his request 
wrote as he dictated “I have read both sides and it is true.” 
(App. 46, 43). The day the defendant’s investigator came 
to her house she was waiting to go to the hospital to de¬ 
liver twins, which she did deliver later that very day (App. 
42, 47). Defendant did not call the investigator to the 
stand to explain the circumstances of the “statement”. 

Testimony introduced by defendant as to the nature of 
the stop was based more on what the witnesses failed to 
recall than what they did recall, three and a half years 
later, as evidenced particularly by the testimony of Mrs. 
Swann. (See App. 92-93). 

SUMMARY OF ARGUMENT 

The trial court properly refused to direct a verdict for 
defendant after all the evidence was in because the direct 
evidence in plaintiff’s case was substantial and made out a 
clear case of liability. The sufficiency of plaintiff’s case 
to take it to the jury (conceded by defendant’s failure to 
move for a directed verdict after plaintiff’s case) could 
not be and was not impaired by defendant’s case. 

Plaintiff’s evidence included her own clear and direct 
testimony that she was thrown against an upright pole in 
defendant’s bus by an unusually sudden stop and thereby 
suffered a fracture of the left arm. The nature of the frac¬ 
ture and plaintiff’s testimony as to where the injury was 
incurred confirmed plaintiff’s contention as to how it was 
caused. Defendant’s evidence added up to no more than 
a futile effort to refute plaintiff’s evidence without actu¬ 
ally doing so. Defendant’s effort to impeach a witness 
with a prior “statement” in the handwriting of defend¬ 
ant’s professional investigator not only was ineffective, it 
served to reenforce the witness’ testimony. None of de- 
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fendant’s witnesses actually saw the accident; none of them 
was observing plaintiff at the moment when, and place 
where the accident occurred. 

The trial court properly refused to give a contributory 
negligence charge because no issue of contributory negli¬ 
gence was raised under either plaintiff’s or defendant’s 
evidence. Plaintiff’s rising from her seat to prepare to 
leave the bus as the bus approached her stop at an admit¬ 
tedly low speed, when an unusually sudden, jerking stop 
was not forseeable according to either party’s evidence, 
did not raise an issue of contributory negligence, as this 
Court has previously ruled, since modern traffic conditions 
necessitate such action by passengers and carriers expect 
it. The conjecture testimony of two defense witnesses that 
plaintiff injured herself while alighting after the bus had 
made a normal stop did not raise contributory negligence, 
because, if the jury believed this testimony (refuted by de¬ 
fendant’s bus driver), plaintiff could not recover at all be¬ 
cause defendant was not negligent. 

The trial judge properly abated the husband’s action, as 
required by statute, and carefully phrased the announce¬ 
ment to the jury, after a lengthy bench conference. No 
prejudice resulted from this legally necessary act of the 
court. 

ARGUMENT 

I. 

The Trial Court Properly Refused to Direct a Verdict for 
Defendant After All the Evidence Was In. It Was the 
Jury's Function to Resolve the Conflict, If Any, Between 
the Evidence in Plaintiff's Case, Which Made Out a Clear 
Case of Liability, and the Testimony of Defendant's Wit¬ 
nesses Who Did Not Actually See the Accident. 

Defendant concedes, in effect, that evidence offered in 
plaintiff’s case per se made out a prima facie case of lia¬ 
bility but claims that, “when considered on the whole rec¬ 
ord”, plaintiff’s evidence does not amount to more than a 
mere “scintilla” of evidence, and, therefore, the trial court 
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should have directed a verdict for defendant after all the 
evidence was in (Brief 8). 1 Defendant’s argument is 
merely an attempt, implemented by subtle and gross dis¬ 
tortion of the testimony, to deprecate the credibility of 
plaintiff’s witnesses and inflate the credibility of defend¬ 
ant’s witnesses. (See Brief 7-12). At most,# defendant 
shows there was a conflict of evidence which the jury, after 
hearing and personally observing the witnesses, had to, 
and did resolve. 

It might suffice on this appeal for plaintiff simply to say 
that there was a conflict in the evidence requiring submis¬ 
sion to the jury; that defendant effectively conceded the 
sufficiency of plaintiff’s case to take it to the jury by fail¬ 
ing to move for a directed verdict after plaintiff’s case; 
that plaintiff’s case was not founded on a presumption, but 
rather on direct evidence of a negligent stop, and, there¬ 
fore, plaintiff’s right to go to the jury could not have been 
impaired by any testimony adduced in defendant’s case. 
Possibly such a brief argument might be sufficient and 
plaintiff’s counsel has some inclination to leave it at that 
and say no more, because no more appears necessary, since 
defendant’s argument amounts to an effort to have this 
Court sit as a jury on a cold, printed record without the 
benefit of the trial court’s and the jury’s opportunity to 
see and evaluate the testimony of the witnesses. With 
some reluctance, therefore, but prompted by the belief that 
this Court may be interested in an analysis of the testimony 
adduced and plaintiff’s comments concerning defendant’s 
arguments, we submit the following. 

Defendant claims plaintiff’s positive testimony on liabil¬ 
ity—that she was injured by being jolted by an unusually 
sudden stop—should be branded by this Court as unworthy 
of belief as a matter of law, not because of what she pre¬ 
viously said but what she previously did not say (Brief 
8-9). Plaintiff, whose deposition defendant had taken, at 
no time ever said anything inconsistent with her testimony 


l Defendant did not move for a directed verdict after plaintiff’s case. 
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at the trial. But defendant proposes that it is “powerful 
negative proof” that plaintiff immediately after the acci¬ 
dent did not state that the bus had stopped suddenly (Brief 
6). According to the testimony of defendant’s own wit¬ 
nesses, she had slumped toward the floor of the bus, had 
to be assisted by two men to a seat in a state of shock, 
and was moaning and crying with the stabbing pain of an 
upper arm just seriously fractured (App. 76-77, 85-88, 92, 
94-95). Defendant’s witness, Mr. Weltz, conceded he did 
not ask the injured woman how the accident occurred be¬ 
cause she was so distraught (App. 67). When the police¬ 
man arrived some time after the accident, he found her 
still in such shock and confusion he was unable to elicit 
from her any details (App. 48). All the woman could feel 
or think about after the accident, and until she was hos¬ 
pitalized and operated on, was the pain of her broken arm 
(App. 24-26, 35). At the hospital, the hospital record 
stated, she was vomiting, crying with pain, and was given 
drugs every three hours (App. 25-26). Defendant’s argu¬ 
ment is as calloused as it is legally unsound. 

Defendant claims that plaintiff “presumably” did not 
mention a sudden stop at the hospital (Brief 9). This alle¬ 
gation is not based on the testimony of a single doctor or 
nurse at the hospital; it is predicated on a pyramid of un¬ 
founded assumptions, such as, that the hospital was in¬ 
terested in interrogating her along the lines of what kind 
of stop the bus made, and that if plaintiff mentioned the 
sudden stop, that the hospital would have been interested 
in noting in its medical record a fact of legal, not medical 
significance. 

As to what plaintiff did say, her testimony was clear, 
certain, consistent and unimpeached. She stated she had 
taken a couple of steps from her seat towards pole X (lo¬ 
cated behind and just to the right of the driver) as the bus. 
slowly approached her stop, and that she was thrown with 
great force against pole X by an unusually sudden, jerking 
stop (App. 12-13), causing her arm to be fractured (App. 
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14-15, 25, 28-29). Dr. Fred J. O’Donnell, explained the 
nature and treatment of the fracture and testified as to the 
residual impairment of function (App. 28-29) (R. 60-75). 
The shaft of the humerus was jammed towards her body 
and the upper part of this long bone was thrust away from 
her body (App. 25) (R. 62-66, 68). Either something hit the 
lady under the arm-pit to knock the small part of the neck 
of the humerus out—there was no evidence this happened— 
or there was a force against the side of her left arm which 
jammed the shaft of the bone toward her body. There 
was no evidence of how this was caused other than plain¬ 
tiff’s testimony that her left side was violently thrown 
against pole X. Another physical fact confirming plain¬ 
tiff’s testimony was that the bus, coming into the stop, had 
to pull over to the curb to the right, and a sudden stop 
would throw her to the left in the direction of pole X, 
toward which she was walking. 

Another passenger, Mrs. Willie Mae Long, who did not 
know plaintiff, testified the bus had made a sudden, jerk¬ 
ing stop (App. 40). Defendant’s attempt to impeach Mrs. 
Long with a prior “statement”, on a form in a profes¬ 
sional investigator’s handwriting, was not only ineffectual, 
it boomeranged (App. 41-47). She testified the investi¬ 
gator of defendant had come to her house after the acci¬ 
dent, asked her questions and wrote down something she 
never read (App. 45-47). Then, at his bidding, this house¬ 
wife wrote as he dictated “I have read both sides and it is 
true.” (App. 45-46). At the time this investigator came 
to her home, she was waiting to go to the hospital. Later 
that day she did—and delivered twins (App. 42, 47). 

The jury had ample opportunity to judge the demeanor 
of the witness when she denied ever saying what the pur¬ 
ported statement said. But the jury never was afforded 
by defendant the opportunity to observe the investigator 
on the stand, to hear him explain the circumstances of this 
statement, which might have been quite revealing. 
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Suffice it to say, as this Court did say in Baltimore and 
0. R. R. Co. v. Corbin (1940), 73 App. D. C. 124, 125-126, 
where “defendant sought to impeach the testimony of one 
of these witnesses with a prior inconsistent statement which 
he stated he signed without reading”: 

“It was for the jury to decide whether the attempted 
impeachment of plaintiff’s witness was successful, and also 
to decide what weight was to be given to the testimony of 
defendant’s witnesses. We cannot say as a matter of law 
they were required to accept the evidence adduced by 
either party.” 

The testimony in defendant’s case was essentially of a 
negative character. The bus driver and at least 5 of 6 pas¬ 
sengers who testified as defendant’s witness did not see 
the accident occur; their attention was first directed to 
plaintiff after the bus had stopped, after the injury had 
occurred (see Counterstatement of the Case, pp. 3-4). 
They first saw her when she was already at the stairwell, 
clutching ineffectually at the right hand pole there, pole A, 
and screaming. None of these witnesses had seen the lady 
as she rang the buzzer, as she arose from her seat, as she 
walked about two steps towards pole X, as she was jolted 
by the sudden stop against pole X, and as she dazedly re¬ 
coiled, about one step to her right, to the stairwell. They 
only saw her slowly collapse at the stairwell as her right 
hand slid down pole A. No one saw her left side or left 
arm strike anything as she collapsed at the stairwell, be¬ 
cause it did not strike anything there—the bus driver was 
sure of that (App. 85, S7, 91). Therefore, these wit¬ 
nesses were not only unable to contradict plaintiff as to 
where and why she was injured, their testimony inferen- 
tiallv confirmed that plaintiff must have been injured be¬ 
fore she arrived at the stairwell. And the only testimony 
as to this was plaintiff’s testimony, that she was injured 
by being jolted by an unusually sudden stop against pole X, 
just behind the driver. And the jury had no difficulty in 
accepting her statement of what occurred. 
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Only one of defendant’s witnesses claimed to have seen 
the lady before she was at the stairwell, Paul Weltz, who 
yielded up a maize of self-contradictory, self-described 
‘ ‘ opinions ’ ’ and ‘ ‘ judgments ’ He said she had a ‘ ‘ swing¬ 
ing motion” and that the “left arm is just about where that 
bar struck her arm”, referring to the pole at the left of 
the stairwell (App. 67). Subsequently, he stated he did 
not see her left arm come in contact with this pole. (“I 
have no way of knowing that. I have no way of knowing 
that.”) (App. 74) He stated “In my judgmeht she was 
still seated when the bus stopped” (App. 66), then said “I 
wouldn’t say that” (App. 73), then said “Yes, sir, I’ll say 
that, yes sir.” (App. 73). At first he indicated he had 
seen the “sideswinging” when plaintiff arose from her 
seat (App. 66); later he indicated he first noticed the “side¬ 
swinging” when she was at the stairwell (App. 73). Ap¬ 
parently, what he really saw was her recoil away from 
pole X, after the impact, to the stairwell. The jury must 
have found his credibility pulverized by his display of 
pugnacious bias. A few examples follow: He admitted 
giving a statement to a Capital Transit investigator and 


subsequently refusing to talk to a representative of plain¬ 
tiff (App. 67-69); he admitted “commenting” about his 
opinions of the accident to other witnesses in the hall be¬ 
fore testifying (App. 69); he said that after the accident 
“the bus driver made all efforts to contact somebody. 
Where he went to I do not know.” (App. 67) WTnle other 
witnesses described plaintiff as crying and moaning with 
pain, Weltz stated she “said something” and “talked” 
about her shoulder. (App. 67). The full flavor can only 
be appreciated by perusal of this testimony (See App. 
65-74). 

At most, defendant offered but one witness, Weltz, who 
even claimed to have seen plaintiff before the bus had al¬ 
ready stopped, before she had arrived at the stairwell, 
which was after the accident had occurred. 
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Defendant’s claim that the “unimpeached testimony of 
six disinterested passengers that there was no sudden 
stop” had a “crushing cumulative effect” is sheer hyper¬ 
bole (Brief 11). One of these supposedly solid six, Mrs. 
Swann, stated she did not remember how the bus had come 
to a stop (App. 92). The almost successful attempt by 
defense counsel to lead the witness from failure to remem¬ 
ber anything to a statement of failure to remember any¬ 
thing unusual, and then to the affirmative conclusion that 
she remembered nothing unusual about the stop, that there¬ 
fore it was not an unusual but an ordinary stop (App. 92- 
93), suggests how the stop testimony of some of defend¬ 
ant’s other witnesses may have evolved. On cross-exam¬ 
ination she came back to the simple truth—that she did not 
remember anything about the stop at all (App. 93). These 
people were testifying as to what had happened three and 
a half years before. The jury, no doubt, observed not only 
the hesitancy of some, but also the qualifying language of 
others, such as Mrs. Jackson, who hedged her recollection 
with “as far as I can remember, it stopped ordinarily.” 
(App. 56) Another passenger, Mrs. Cunningham, was 
looking out the "window when the bus came up the hill to 
the stop and she paid no particular attention to what was 
going on until she heard the scream—after the bus had 
stopped. Many persons while seated on a bus, wrapped 
in their own thoughts, pay no attention to a jolt unusual 
enough to cause a person on her feet to be forcibly thrown. 
As for the stop testimony of Weltz, his bias and contradic¬ 
tions shredded his credibility. The most that can be said 
for defendant’s testimony as to the stop, was that it con¬ 
flicted with the testimony of plaintiff and Mrs. Long, both 
of whom had good reason to remember it—the one because 
it threw her against the pole, and the other because she 
was encumbered with 8-months-old twins at the time. 

Defendant cites Washington M & A Motor Lines v. Maske 
(1951), 89 App. D. C. 36, a decision unique to its special 
facts, and even then narrowly circumscribed in import by 
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the subsequent decision of this Court in Cole v. Capital 
Transit Co. (No. 11014) (March 20, 1952). In Maske, a 
sudden stop was conceded but plaintiff was unable to refute 
the explanation. In the instant case, plaintiff’s testimony 
on liability, far from being “relatively uncertain”, was 
clear, positive and consistent. There was no allegation of 
a prior inconsistent statement, and no apparent explana¬ 
tion of the sudden stop. Furthermore, plaintiff’s testi¬ 
mony here was buttressed by testimony of a disinterested 
passenger and by the physical facts mentioned supra (See 
p. 9). The Maske case, for these reasons, is inapposite. 

The Court did not err in denying defendant’s motion for 
a directed verdict. There was adequate support for the 
verdict in the evidence offered by plaintiff. Defendant’s 
essentially negative testimony, from witnesses who did not 
see the accident, did not directly contradict plaintiff’s tes¬ 
timony as to where and how plaintiff was injured. The 
most that can be said for defendant’s testimony is that it 
and testimony in plaintiff’s case conflicted and the resolu¬ 
tion of the conflict was for the jury. 


II. 

No Issue of Contributory Negligence Was Raised by the 
Testimony. Either the Jury Believed the Plaintiff's or 
Defendant's Versions of How the Accident Occurred. 

Defendant contends that the Court committed prejudicial 
error in failing to instruct the jury on contributory negli¬ 
gence, upon defendant’s oral request. (Brief 12) Defend¬ 
ant’s claim that a charge of contributory negligence was 
warranted by the fact plaintiff arose to prepare to leave 
the bus just as the bus approached her stop at an ad¬ 
mittedly low speed, is refuted by the very case defendant 
cites, but does not discuss, except to briefly misstate the 
rule of, Capital Traction Co. v. Lyon, (1928) 57 App. D. C. 
396, 400-401. This Court held in the Lyon case, which is 
the leading District of Columbia case in point, that a pas¬ 
senger in getting up to prepare to leave a streetcar (or 
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bus), whether he does or does not hold on, cannot be guilty 
of contributory negligence unless at the time he arose an 
unusual lurch or jerk was reasonably forseeable; that he 
cannot be guilty of contributory negligence if, at the time 
he arose, no lurch or jerk, or only an ordinary lurch or 
jerk was reasonably forseeable. This Court said in the 
Lyon case, in approving the trial court’s refusal to give 
instructions requested by defendant: 

“Those instructions, if given, would in effect have 
told the jury that the plaintiff was guilty of contribu¬ 
tory negligence, if he left his seat while the car was 
moving at its ordinary speed and failed to protect 
himself by grasping a strap or other means of support 
provided by the defendant. Modern traffic conditions 
require that passengers on street railways shall be pre¬ 
pared to alight when the car stops, and that necessarily 
implies that under ordinary and usual conditions they 
must start for the door while the car is still in motion. 
The straps and other means of support installed by 
street railway companies are designed to assist pas¬ 
sengers in maintaining their balance in cars operated 
in the usual manner, and to safeguard them, as far as 
practicable, from the harm which may result from the 
ordinary speed, jerks, or jolts necessarily incident to 
the operation of street cars, a risk which such pas¬ 
sengers assume. It cannot be said, therefore, that a 
passenger is guilty of contributory negligence if he 
fails to grasp a strap or other means of support when 
there is an extraordinary or unusual lurch, jerk, or 
jolt, of -which he has no warning, and which could not 
be reasonably foreseen.” 

In that case, there was a conflict of testimony as to whether 
the vehicle was going at its normal speed, or much faster, 
as it approached two successive loops, when plaintiff arose. 
The evidence established there always was a moderate 
lurch at the loops. The Court said the passenger was not 
contributorily negligent if he arose when the speed was 
normal, since he could then at most reasonably foresee an 
ordinary lurch which every passenger assumes the risk of 
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anyway; that only if the vehicle was going much faster 
than normal could he reasonably have foreseen an unusual 
lurch, and only in that instance would an issue of con¬ 
tributory negligence arise. 

In the case at bar there was no conflict of testimony as 
to speed: Plaintiff testified that the speed as she arose as 
the bus approached the stop was normal, in fact, slow (App. 
31); the bus driver concurred that the speed in approach¬ 
ing the stop was normal and, in fact, slow. (App. 76, 88). 
There was no other testimony on speed. There was no tes¬ 
timony that the incline of the road made even an ordinary, 
much less an unusual jerk foreseeable. In fact, the bus 
driver testified in detail as to how this stop usually was 
made, which was the way he claimed it was made on the 
occasion of the accident, “very slow'... a smooth stop . . . 
with plenty of ease.” (App. 76-77). The testimony estab¬ 
lished that not even a slight jerk was reasonably foresee¬ 
able; a fortiori, an unusual jerk was not reasonably fore¬ 
seeable. 

As for the Michigan case cited by defendant, ZcKoicJcy v. 
Flint Trolley Coach Co., (1939) 288 Mich. 653, 659, 286 
N. W. 115, 116, the opinion indicates the decision there was 
predicated on plaintiff’s admission that the vehicle had 
been making sudden stops all along the route before she 
arose and that there was no evidence that the sudden stop 
that jolted plaintiff was unusual. 

Defendant also claims that a charge of contributory neg¬ 
ligence was warranted by the testimony of Weltz that plain¬ 
tiff arose after the bus had come to a normal stop, and, in 
stepping down the stairs, had a “side swinging” motion 
that landed her against the pole at the steps (Brief 12) 
(App. 66) or was warranted by the testimony of Mrs. Jack- 
son that after the bus had come to a normal stop, it ap¬ 
peared “as if” the plaintiff, in stepping dowm the stair¬ 
way, caught her heel on a step (Brief 12) (App. 55-57). 
The testimony of these twro witnesses did not warrant a 
charge of contributory negligence because if the jury be- 
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lieved plaintiff injured herself by swinging her side against 
the pole after the bus had made a normal stop and as she 
was getting off, or that she tripped going down the stairs 
after the bus had made a normal stop—or in any way other 
than plaintiff claimed—plaintiff could not recover at all. 
In fact, plaintiff’s counsel actually told the jury in closing 
argument, that plaintiff could not recover if the jury be¬ 
lieved the accident occurred as plaintiff stepped down the 
stairwell after the bus had stopped (R. 220). Likewise, 
the Judge’s instructions told the jury that the plaintiff 
could recover only if the jury believed plaintiff’s testimony 
that she was injured by the jolt of an unusually sudden 
stop which hurled her against the pole as she testified and 
that if the jury did not believe this version, plaintiff could 
not recover. (App. 108-109). 

“The negligence claimed in this case is that the motor- 
man brought the bus to a sudden, unusual, and abrupt 
stop, and by reason of that, the plaintiff fell or was 
thrown against a metal rod or pole in the bus and was 
injured. So the critical question in this case for you to 
determine first is whether or not this bus came to a sud¬ 
den, abrupt and unusual stop. If it did, as I said, and 
the plaintiff was injured from that, you may infer that 
the defendant was negligent and would be justified in 
finding in favor of the plaintiff. Now, the burden of 
proof is upon the plaintiff to show by the greater 
weight of the evidence that this bus did come to a stop 
of the nature described, and that as a result she was 
injured. So if you find that she has sustained the 
weight of the evidence in showing that that stop did 
occur, as I said, you would be justified in finding for 
the plaintiff. If you find, however, that she has not 
shown by the greater weight of the evidence that that 
stop did occur, and you find that it did not occur, then 
the plaintiff has no case, and your verdict should be 
for the defendant. These are the questions of fact for 
you to decide whether that stop occurred; and if so, 
what injuries resulted to the plaintiff from it. The 
burden of proof is upon the plaintiff, as I said, to show 
by the greater weight of the evidence that this stop 
did occur, and that she was injured in consequence . . . 
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If you find, therefore, from the greater weight of the 
evidence, that this sudden, abrupt and unusual stop 
did occur and that the plaintiff was injured as a con¬ 
sequence, you would be justified in finding for the plain¬ 
tiff . . . But as I said before, if she has not maintained 
the burden of proof as to this stop such as I have de¬ 
scribed it, then your verdict should be for the defend¬ 
ant.’ ’ 

Accordingly, if the jury believed plaintiff’s testimony as 
to where the accident occurred, there was literally no evi¬ 
dence upon which to submit contributory negligence to a 
jury. If the jury believed defendant’s version, then con¬ 
tributory negligence was again of no significance because 
under defendant’s theory, as covered by the court’s charge, 
plaintiff caused her own injury by taking a misstep, at a 
place different from where plaintiff said the injury oc¬ 
curred, after a normal, non-negligent stop. 

III. 

The Trial Judge Properly Informed the Jury That the 
Husband's Action Had Abated Because of His Death After 
the Action Had Been Filed. 

Defendant’s claim of prejudice, based on the court’s ac¬ 
tion in abating the husband’s action because of his death, 
is without merit (Brief 13-14). The Court simply told the 
jury that the action by the husband had abated because of 
his death since the filing of the action: < 

“I will state to the jurors that since the institution 
of this suit, the plaintiff Morris Platshon, the husband, 
has died, so that the suit has abated as to him, and you 
will not consider that in your verdict at all. There will 
be no verdict as to him one way or the other.” (App. 
106). 

The court did not, as defendant’s brief insinuates, tell the 
jury more specifically when the husband had died. When 
he died became immaterial, except that it occurred before 
judgment. The first two alternatives suggested in defend- 
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ant’s brief would have required the judge not to abate the 
action and to allow an issue to be tried between two parties 
one of whom did not exist. The third alternative defend¬ 
ant’s brief proposes, to abate the action without telling the 
jury the reason, would have prompted an unwarranted in¬ 
ference that there was some critical failure of proof in 
plaintiff’s case. (App. 103) 

As to defendant’s claim that a new trial would be neces¬ 
sary for the husband’s outlay of medical expenses and lost 
consortium, it is submitted that another trial on the ques¬ 
tion of defendant’s liability may not be necessary, but 
whether it is or not is not involved on this appeal. (Lindsey 
v. Danville, 46 Vt. 144; Brown v. Missouri P. R. Co., 96 Mo. 
App. 164, 705 S'. W. 527) The only question raised here is 
whether prejudice was created by the legally necessary act 
of the Court in abating the action. The Court carefully 
phrased its announcement to the jury, after a lengthy bench 
conference (101-105). As we see it, the Court had no alter¬ 
native but to abate (Section 12-103, D. C. Code 1951 Ed.). 
Nothing has been or can be said in criticism of the lan¬ 
guage used by the Court in announcing the abatement. 
Abatement was not sought by the plaintiff. The fact of 
abatement could not have prejudiced defendant. Nor can 
prejudice be properly inferred from the amount of the ver¬ 
dict. The verdict of $5000 was only a modest award for 
plaintiff’s fractured upper arm with the permanent resi¬ 
duals therein shown by the evidence.- 
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CONCLUSION 

There was substantial evidence requiring submission of 
the case to the jury, and to support the jury’s verdict that 
plaintiff’s injury was caused by defendant’s negligence. A 
contributory negligence charge was not warranted by 
either plaintiff’s or defendant’s theory of the case. Neither 
party was prejudiced by the Court’s legally necessary act 
in abating the husband’s action. 

For the foregoing reasons and authorities relied upon, 
it is respectfully submitted that the judgment below should 
be affirmed. 
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